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Baldwin, 
Brewin, 
Forest, 
Gibson, 


SPECIAL COMMITTEE 
ON 
STATUTORY INSTRUMENTS 


Chairman: Mr. Mark MacGuigan 
Vice-Chairman: Mr. Gilles Marceau 
and Messrs. 


Hogarth, Murphy, 
McIntosh, Stafford, 
Muir (Cape Breton- Tétrault—(12). 


The Sydneys), 


(Quorum 7) 


Fernand Despatie, 
Clerk of the Committee. 


ORDERS OF REFERENCE 


HOUSE OF COMMONS 
Monpay, September 30, 1968. 
Resolved,—That a Special Committee of twelve Members, to be named 
at a later date, be appointed to consider and, from time to time, to report 


on procedures for the review by this House of instruments made in virtue of 
any statute of the Parliament of Canada. 


FRipAY, November 8, 1968. 


Ordered,—That the Special Committee on Statutory Instruments appointed 
on September 30, 1968, be composed of the following Members: Messrs. Bald- 
win, Brewin, Forest, Gibson, Hogarth, MacGuigan, Marceau, McIntosh, Muir 
(Cape Breton-The Sydneys), Murphy, Stafford and Tétrault. 


Monpay, November 18, 1968. 


Ordered,—That the Special Committee on Statutory Instruments be em- 
powered to send for persons, papers and records and to print such papers and 
evidence as may be ordered by the Committee, and that Standing Order 66 
be suspended in relation thereto. 

ATTEST: 


ALISTAIR FRASER, 
The Clerk of the House of Commons. 


29813—14 


REPORTS TO THE HOUSE 


TuHuRSDAY, November 14, 1968. 
The Special Committee on Statutory Instruments has the honour to present 
its 
First REPORT 
Your Committee recommends that it be empowered: 


(1) to send for persons, papers and records; 


(2) to print such papers and evidence as may be ordered by the Com- 
mittee, and that Standing Order 66 be suspended in relation thereto. 


Respectfully submitted, 


MARK MacGZIGAN, 
Chairman. 
(Concurred in on Monday, November 18, 1968) 


FRIDAY, February 14, 1969. 


The Special Committee on Statutory Instruments has the honour to present 
its 


SECOND REPORT 


Your Committee recommends that it be empowered to sit while the House 
is sitting, to sit during periods when the House stands adjourned, to delegate 
to subcommittees all or any of the powers of the Committee except the power 
to report direct to the House; to retain the services of Counsel and Assistant 
Counsel. 


Respectfully submitted, 


MARK MacGUIGAN, 
Chairman. 


MINUTES OF PROCEEDINGS 
(Text) 


WEDNESDAY, November 13, 1968. 


(1) 


The Special Committee on Statutory Instruments met at 2.03 p.m. this 
day, for organization purposes. 


Members present: Messrs. Baldwin, Brewin, Forest, Hogarth, MacGuigan, 
Marceau, Stafford, Tétrault—(8). 


The Clerk of the Committee opened the meeting and presided over the 
election of the Chairman of the Committee. 


Mr. Forest moved, seconded by Mr. Hogarth, 
—That Mr. MacGuigan be elected Chairman of the Committee. 


It was agreed that nominations be closed. 


The question being put on the motion, it was resolved in the affirmative. 
The Clerk of the Committee declared Mr. MacGuigan duly elected Chairman of 
the Committee. 


Mr. MacGuigan took the Chair and thanked the Committee for the honour 
conferred upon him. 


The Chairman called for motions for the election of a Vice-Chairman. 


Mr. Hogarth moved, seconded by Mr. Forest, 
—That Mr. Marceau be elected Vice-Chairman of the Committee. 


Mr. Brewin moved, seconded by Mr. Tétrault, 
—That Mr. Baldwin be elected Vice-Chairman of the Committee. 


On motion of Mr. Hogarth, seconded by Mr. Forest, it was Agreed,—That 
nominations be closed. 


The question being put on the first motion, it was resolved in the affirmative. 
The Chairman declared Mr. Marceau duly elected Vice-Chairman of the 


Committee. 


The Clerk of the Committee read the Committee’s Order of Reference dated 
September 30, 1968. 


On motion of Mr. Baldwin, seconded by Mr. Hogarth, it was 
Resolved,—That the Committee seek permission: 
1) to send for persons, papers and records; 


2) to print such papers and evidence as may be ordered by the Com- 
mittee, and that Standing Order 66 be suspended in relation thereto. 
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On motion of Mr. Marceau, seconded by Mr. Tétrault, it was 

Agreed,—That, when power to print is granted, the Committee print 750 
copies in English and 350 copies in French of its Minutes of Proceedings and 
Evidence. 


On motion of Mr. Baldwin, seconded by Mr. Marceau, it was 

Resolved,—That the Subcommittee on Agenda and Procedure be comprised 
of the Chairman, the Vice-Chairman and four other members appointed by the 
Chairman after the usual consultations with the Whips of the different parties. 


On motion of Mr. Baldwin, seconded by Mr. Brewin, it was 

Agreed,—That the Subcommittee on Agenda and Procedure and/or the 
Chairman of the Committee be authorized to obtain, and purchase if necessary, 
material concerning the Committee’s terms of reference, in the form of statutes, 
articles, books and memoranda, both from Canada and other jurisdictions, and 
that the members of the Committee be supplied with such material. 


Opinions were expressed regarding the procedure to be followed by the 
Committee in considering its Order of Reference and the Chairman indicated 
that the Subcommittee on Agenda and Procedure would meet in the near future 
to discuss this matter. 


At 2.30 p.m., the Committee adjourned to the call of the Chair. 


THURSDAY, February 13, 1969. 
(2) 


The Special Committee on Statutory Instruments met at 9:40 a.m. this day. 
The Chairman, Mr. MacGuigan, presided. 


Members present: Messrs. Baldwin, Brewin, Gibson, MacGuigan, Marceau, 
Muir (Cape Breton-The Sydneys), Murphy, Stafford—(8). 


The Chairman announced the names of those who have been designated to 
act with him and the Vice-Chairman (Mr. Marceau) on the Subcommittee on 
Agenda and Procedure, namely Messrs. Baldwin, Brewin, Hogarth and Tétrault. 


The Chairman referred to various documents distributed to members of the 
Committee and, on motion of Mr. Marceau, it was 


Agreed,—That the list of documents distributed be printed as an appendix 
to this day’s Proceedings. (See Appendix A) 


The Chairman presented the First Report of the Subcommittee on Agenda 
and Procedure, dated February 5, 1969, which is as follows: 


The Subcommittee on Agenda and Procedure of the Special Committee on 
Statutory Instruments met at 3:20 p.m. this day, with the following members 
in attendance: Messrs. Baldwin, Hogarth, MacGuigan, Marceau—(4). 


The Subcommittee agreed to recommend as follows: 


(a) That the Suggested Work Plan be approved. 


(b) That the Committee complete its study before the end of June 
1969; that a final report be prepared during the summer for presentation 
to the House in the fall; that, if circumstances so require, a progress report 
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be made before prorogation, with a recommendation that the Committee 
be re-appointed at the commencement of the following session. 

(c) That the Committee seek permission 

to sit while the House is sitting, to sit during periods when the House 
stands adjourned, to delegate to subcommittees all or any of the powers 
of the Committee except the power to report direct to the House; 

to retain the services of Counsel and Assistant Counsel. 


(d) That, when power to retain the services of Counsel is granted, 
Mr. Gilles Pepin, Dean of the Faculty of Civil Law at the University of 
Ottawa, be appointed thereto; that the Chairman be asked to make a 
recommendation regarding the Assistant Counsel appointment on the 
basis of proposals discussed at the Subcommittee meeting. 

(e) That the Chairman be authorized to hold meetings to receive 
and authorize the printing of evidence when a quorum is not present, 
provided that at least three members are present and that both the Gov- 
ernment and Opposition are represented. 

(f) That the Subcommittee an Agenda and Procedure be authorized 
to prepare and utilize a questionnaire pertaining to practices in the 
drafting of statutory instruments, to be completed by officials from 
various government departments as well as from bodies who have power 
to make statutory instruments. 


At 4:00 p.m., the Subcommittee adjourned. 


The Committee approved certain changes in the Work Plan, as suggested 
by the Chairman, and it was 

Agreed,—That the Work Plan, as revised, be printed as an appendix to 
this day’s Proceedings. (See Appendix B) 


On motion of Mr. Gibson, seconded by Mr. Murphy, the First Report of 
the Subcommittee on Agenda and Procedure was approved. 


On motion of Mr. Gibson, it was 

Resolved,—That, when power to retain the services of Counsel is granted, 
Mr. Gilles Pepin, Dean of the Faculty of Civil Law at the University of 
Ottawa, be appointed thereto and that he be paid, subject to the approval of 
Mr. Speaker, at the rate of $200 per day devoted to the work of the Committee. 


On motion of Mr. Gibson, it was 

Resolved,—That, when power to retain the services of Assistant Counsel 
is granted, Mr. John Morden, Barrister, Toronto, be appointed thereto and 
that he be paid, subject to the approval of Mr. Speaker, at the rate of $200 
per day devoted to the work of the Committee; and that reasonable living 
and travelling expenses be paid to Mr. Morden. 


The Chairman informed the members that the Committee could avail itself 
of the services, on a part-time basis, of Mrs. Henriette Immarigeon, Lawyer 
in the Research Branch of the Library of Parliament. 


As suggested by Mr. Baldwin, it was agreed that a copy of the question- 
naire, to be prepared by the Subcommittee on Agenda and Procedure, be sent 
to each member of the Committee before its utilization, in order to allow 
members to make representations if they wish to do so. 
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On motion of Mr. Marceau, it was 


Resolved,—That the Clerk of the Committee be authorized to purchase, 
for the use of the Committee, 16 copies of the following books: 


PARLIAMENTARY SUPERVISION OF DELEGATED LEGISLATION— 
The United Kingdom, Australia, New Zealand and Canada. By John 
E. Kersell. 


COMMITTEE ON MINISTERS’ POWERS—REPORT 


Presented by the Lord High Chancellor to Parliament by Command of 
His Majesty, April, 1932. 


Certain suggestions were made concerning the work of the Committee. 


At 10:10 am., the Committee adjourned to the call of the Chair. 


Fernand Despatie, 
Clerk of the Committee. 


EVIDENCE 
(Recorded by Electronic Apparatus) 


Thursday 13 February 1969 
e 0943 


The Chairman: Gentlemen, we now have 
our quorum so we can begin the meeting. 
Those who have been designated to act with 
the Chairman and Vice-Chairman on the sub- 
committee on agenda and procedure are as 
follows: Messrs. Baldwin, Brewin, Hogarth, 
and Tétrault. 


A number of documents were distributed to 
members of the Committee. 


Mr. Marceau: I move that the list of those 
documents be printed as an appendix to 
today’s Minutes of Proceedings. 


Some hon. Members: Agreed. 


The Chairman: I will read the first report 
of the subcommittee on agenda and procedure 
for the meeting on February 5. (See Minutes 
of Proceedings) 
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Perhaps we might have some comments on 
various aspects of the Subcommittee’s Report. 
The first item in the Subcommittee’s Report 
was that the Suggested Work Plan be 
approved. Since the meeting of the Subcom- 
mittee I have had some discussions with the 
Privy Council Office to whom I submitted a 
copy of the tentative Work Plan, and they 
suggested as well that another section be 
added to focus more directly on a point which 
they felt, from their considerable experience, 
needed a great deal more emphasis. This is 
the section on the exemptions, there being 
some eight or nine statutes which are com- 
pletely exempted from any of the require- 
ments in the Regulations Act. So as a result of 
this I would propose to add to Part One of 
the Work Plan a section VI on “Exemptions”, 
making the present Section VI on “Opera- 
tion” Section VII. Under “Exemptions” I 
would put in two questions: 

A. What is the reason for the exemptions 
(provided for by the Regulations Act 
and the regulations thereunder) from the 
usual requirements of transmission, 
recording, publication, and laying? 


B. What is the character of the regulations 
made under these exemptions? 


SOURCES: evidence from public servants 
and ministers. 


In addition to that, since this document has 
to go across the whole country to people who 
might be interested in appearing before us, I 
would suggest certain revisions in Section I. 
These are not material, they are really just 
rewordings, but I will read them to you. In 
A. and C. I add the question “and why?” and 
in the other ones I just rephrased the 
question. 


Starting at the top of Section I: 


I STATUTORY AUTHORITY FOR DELE- 
GATED LEGISLATION 


A. To whom is the power of making statu- 
tory instruments delegated and why? 


B. Is there any traceable relationship 
between the decision on this point and 
the department of government or the 
minister involved? 


On looking this over again during the week it 
did not seem to me that the original phrasing 
made clear to those who are not intimately 
connected with the committee just what was 
in mind in B. I think it makes it clearer if we 
illustrate more specifically that we are 
interested in any subjective link that might 
exist between the powers granted and the 
minister or the department involved. 


In C, I would add “and why?”: 


C. What degree of discretion is given to the 
secondary legislator and why? 


Then D rephrased: 

D. Is there any traceable relationship 
between the decision on this point and 
the department of government or the 
minister involved? 


And to “Sources”, I would add to the 
sources there given: 
and evidence from public servants and 


ministers. 
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In Section II B we might add the question 
“In what language?”. I would like your opin- 
ion on that. 


Mr. Gibson: Is this under II? 


The Chairman: This is II B, which now 
reads: 
B. By whom is the actual drafting done? 


I was saying that we might add the additional 
question there, “In what language?”’. This is 
a question which was studied by the Royal 
Commission on Bilingualism and _ Bicul- 
turalism. As we will be obtaining the results 
of their study I do not think that it will be 
necessary for us to focus on this very direct- 
ly. However, I believe that we will have the 
evidence available from them, so if we want- 
ed to make that part of our study as well I 
see no reason that we should not. I suppose 
this is a valid part of the whole question. 
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In III I would like to add another question, 
the question B, making the present question 
B question C. The new question B would be: 


B. What is the nature of the consultation 
under that Act 


that is the Regulations Act 
with the Deputy Minister of Justice? 


I have given the Clerk copies of these sugges- 
tions and, if they are agreeable, we will 
change the work plan immediately and dis- 
tribute it to you in the revised form. 


I think that is the limit of my second 
thoughts on the Work Plan. I was trying to 
make it more meaningful to those to whom 
we may be sending it and also to make it a 
bit more complete by adding those questions. 


Mr. Baldwin: Mr. Chairman, have you any 
thoughts about this, as ultimately amended 
and approved, being made an appendix to the 
transcript? 


The Chairman: I think it would be a good 
idea to have it done that way. I think we 
would also want to have it mimeographed for 
distribution. 


Mr. Baldwin: Yes. 


The Chairman: Would you suggest this be 
made an exhibit or appended as an appendix? 


The Clerk: I would suggest it be made an 
appendix so it can be printed. 
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The Chairman: I think that is an excellent 
suggestion. 

I take it that it is agreed that the Work 
Plan, with the variations that I have suggest- 
ed, should be adopted and printed as an 
appendix to today’s minutes. 

The next matter of business is the appoint- 
ment of Counsel. However, we have not yet 
formally approved the Report of the Subcom- 
mittee and the recommendations thereto. Are 
you agreeable to the recommendations con- 
tained in the Report of the Subcommittee on 
Agenda and Procedure? 


Mr. Gibson: I move the adoption of the said 
report. 

On motion of Mr. Gibson, seconded by Mr. 
Murphy, the First Report of the Subcommit- 
tee on Agenda and Procedure was approved. 


Mr. Baldwin: I may say by way of com- 
ment that the Chairman has done very well 
in view of present difficulties to secure coun- 
sel and experts who are not already engaged 
in existing task forces or other bodies. I think 
he has done very well in the calibre of the 
people that he has suggested. 


The Chairman: Thank you, Mr. Baldwin. I 
was to report on one of those, the Assistant 
Counsel. I have spoken with Mr. John Mor- 
den of Toronto and he is agreeable to serving 
with us as Assistant Counsel. He was a coun- 
sel with the McRuer Royal Commission which 
canvassed in part the same subject. There isa 
chapter in its report on this very subject, 
recommending the establishment of a scrutiny 
committee in the Ontario Legislature. So Mr. 
Modern comes to us with some previous 
knowledge of this area. His name is not in the 
Report because I had not had an opportunity 
to speak to him before the Subcommittee 
meeting to see if he would be interested in 
the job. But he is interested and I would 
recommend him to you as our Assistant 
Counsel. 

We will need formal motions on both Coun- 
sel and Assistant Counsel. The motion I 
would suggest in respect of Counsel would be 
as follows: That, when power to retain the 
services of Counsel is granted—as it must be 
by the House—Mr. Gilles Pepin, Dean of the 
Faculty of Civil Law at the University of 
Ottawa, be appointed thereto and that he be 
paid, subject to the approval of Mr. Speaker, | 
at the rate of $200 per day devoted to the 
work of the Committee. 
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There would be a similar motion with re- 
spect to Mr. Morden, which would read as 
follows: That, when power to retain the ser- 
vices of Assistant Counsel is granted, Mr. 
John Morden, Barrister, Toronto, be appoint- 
ed thereto and that he be paid, subject to the 
approval of Mr. Speaker, a the rate of $200 
per day devoted to the work of the Commit- 
tee; and that reasonable living and travelling 
expenses be paid to Mr. Morden. 
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Would someone move that motion in re- 
spect of Counsel. 


Mr. Gibson: I so move. 
Motion agreed to. 


The Chairman: Now the motion with 
regard to Assistant Counsel. 


Mr. Gibson: I so move. 
Motion agreed to. 


The Chairman: We do have available to us, 
on a part-time basis, the services of Mme 
Henriette Immarigeon who is a lawyer in the 
Research Branch of the Library of Parlia- 
ment. She has already done several research 
papers for us which I think will be of consid- 
erable assistance. We will have the benefit of 
a certain amount of her time during the 
spring—to the extent that Mr. Laundy can 
spare her from her other library duties. 


I want to discuss with you the question- 
naire. There being so many government 
departments involved was the reason for the 
recommendation of the subcommittee that we 
prepare a questionnaire which would then be 
followed at some later stage perhaps by the 
presentation of oral evidence by certain 
departments, or certain ministers or certain 
public servants. There are probably about 
thirty or forty governmental agencies and 
some twenty-five government departments 
which have the right to make regulations of 
various kinds, but I think if we were to 
attempt to call all these before us individually 
to give an oral presentation, we might find 
the work of this Committee extended over a 
period of many years. It seemed reasonable to 
the subcommittee that we should prepare 
some kind of questionnaire to send to these 
departments, and on the basis of this ques- 
tionnaire, perhaps independently, decide 
which ones we might want to call orally. Cer- 
tainly we will want to hear orally from the 
officials of the Privy Council office and the 
Department of Justice, who are both direct- 
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ly involved with this matter, although much 
of the work is done in the departments. I 
think we will probably have to select from 
among the departments those we believe will 
be of more assistance to us. 


Would you like to have a meeting of the 
full Committee when the questionnaire is 
drafted? I presume the questionnaire will be 
drafted by our Counsel. Would you like to 
have a meeting of this full Committee at that 
point, or would it be agreeable to have the 
questionnaire approved by the Subcommittee 
on Agenda and Procedure? Copies are being 
sent to all members of this Committee, and 
unless there is some problem or objection we 
will have authority to send this to the depart- 
ments at that time. The reason I put it that 
way is that this may be the only matter on 
which we would have to meet at that point. If 
there is no other reason for meeting, perhaps 
the sending of the copies would be satisfacto- 
ry, with my undertaking that I would call a 
meeting if anybody was troubled by anything 
in the questionnaire. 


Mr. Baldwin: I want to suggest, Mr. Chair- 
man, that the present meeting give authority 
to the Chairman and the steering committee 
to approve a form of questionnaire subject to 
its first being circulated to members of the 
Committee so that they may have an oppor- 
tunity to make representations to the steering 
committee or direct to the Chairman if cer- 


tain aspects of the questionnaire, in their 
opinion, could be reformed or changed. 
Unless there was any reason for calling 


another meeting at which this could be dis- 
cussed, I think this would probably be the 
better way of handling this. 


The Chairman: Is this agreed? 
Some hon. Members: Agreed. 
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The Chairman: It seems to me it might be 
appropriate if the Clerk were to acquire for 
all of us copies of these two volumes which 
are about the only significant matters avail- 
able in this area. One is the book by Kersell, 
Parliamentary Supervision of Delegated 
Legislation, which surveys a number of coun- 
tries. The other is the report of the Commit- 
tee on Ministers Powers in Great Britain. I 
do not know if copies of these are available, 
but alternatively we could have them 
photocopied, although I suspect that it is just 
as cheap to buy the books as it is to have 
something of this size photocopied. 
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I do not know if we need a motion for that. 
We might authorize the Clerk to bring us 
such material as may be necessary for the 
work of the Committee. I suppose we would 
need copies for the Counsel and the Clerk. 
We would need about 15 copies of anything 
we were able to obtain. May I have a motion 
on that? 


Mr. Marceau: I move that the Clerk of the 
Committee be authorized to purchase, for the 
use of the Committee, 16 copies of the follow- 
ing books: 

—PARLIAMENTARY SUPERVISION OF 
DELEGATED LEGISLATION—The 
United Kingdom, Australia, New Zealand 
and Canada. By John E. Kersell. 

—COMMITTEE ON MINISTERS’ POW- 
ERS—Report presented by the Lord High 
Chancellor to Parliament by Command of 
His Majesty, April, 1932. 


Motion agreed to. 


The Chairman: The only other matter that 
I would like to mention is that, as I suggested 
earlier, a report is shortly to be published by 
the Royal Commission on Bilingualism and 
Biculturalism which will deal with the prob- 
lem of languages in the law, and a part of 
this study, which was by Mr. Claude Armand 
Sheppard of the Montreal Bar, is devoted to 
language in statutory regulations. I have dis- 
cussed this with the Royal Commission office 
and I am hopeful of being able to get copies 
of this report for all of us. I understand it 
will be printed before too long, but that we 
might get copies in advance. Mr. Sheppard 
himself used a questionnaire to elicit material 
from the various departments. I would hope 
that we could get the actual questionnaire 
results so that we would have them at the 
time we were preparing our questionnaire 
and this might be some guide to us as to what 
further questions we might want to ask. The 
focal point of this study was, of course, quite 
different from ours, but still he did gather 
much of the basic material in which we are 
interested. I think that his study should be of 
some help to us. 

If there is no other business a motion for 
adjournment would be in order. 


Mr. Murphy: I have one more question, Mr. 
Chairman, which I probably should have 
asked before. As a newcomer here, what is 
the significance of getting permission for this 
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Committee to sit during periods when the 
House stands adjourned? Is there a sugges- 
tion that this Committee might be sitting dur- 
ing the summertime? 


The Chairman: It is, of course, subject to 
the approval of this Committee when it sits, 
but this gives us the power to do so if we 
want. This is a power which the standing 
committees automatically received under the 
new rules. We are in effect asking for the 
same power which the standing committees 
have, so that if, during the week of Easter 
recess, for example, we decide to have a 
day’s hearings, we would have the power 
from the House to do that. 


Mr. Baldwin: There is another point, Mr. 
Chairman, which we discussed at the steering 
committee meeting. Under the new rules 
standing committees, to use the quaint lan- 
guage in the rules, endure from session to 
session, but a special committee is functus 
officio and ends. There was some suggestion 
in the procedure committee that we might 
follow the United Kingdom practice of not 
proroguing at the end of June or the begin- 
ning of July, but rather simply have the 
House adjourned until a day or two before 
the new session opens and the Speech of the 
Throne is read, so that a committee such as 
this could sit, and reports, as a matter of fact, 
could be received. Otherwise our Committee 
passes out of existence at prorogation because 
it is a special committee. I do not know what 
will happen, but this is something to bear in 
mind. I personally would like to see, certain- 
ly, a preliminary report giving some views as 
to what we have in mind and at least recom- 
mending that we be reinstituted at the begin- 
ning of the new session. That is one of the 
reasons I think the language is along these 
lines. 


Mr. Murphy: Thank you, Mr. Chairman 
and Mr. Baldwin. 


The Chairman: It occurs to me that it 
would probably be helpful to us if we sent a 
copy of this work plan to all the university 
departments of political science and of law in 
the country and invited submissions to our 
Committee from anybody who might be 
interested in appearing before us. On this 
basis I would suggest that they be required to 
make some kind of advance written submis- 
sion to enable us to judge whether or not we 
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want to hear them. I would not want to give I suppose we could write to the law society 
carte blanche to any academic in the country in each province to invite members or anyone 
who wanted to come to Ottawa to automati- on their behalf to make submissions to us. 


cally have the right to appear before us. A motion for adjournment would be in 
order. 
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Mr. Murphy: I move that the meeting be 
Are there any other groups that we should adjourned. 


circularize by way of asking for assistance? Motion agreed to. 
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APPENDIX “A” 


SPECIAL COMMITTEE ON 
STATUTORY INSTRUMENTS 


Documents distributed to members 
of the Committee 


Delegated Legislation—prepared by the 
Research Branch, Library of Parliament, 
November 2, 1966 (with following enclosures, 
listed on last page of document): 


Extract from Delegated Legislation—Re- 
cent changes in Machinery. Article pub- 
lished in Canadian Public Administration 
—J. E. Hodgetts and D. C. Corbett (The 
MacMillan Co.—1960)—pp. 504-514. 


From Baldur Kristjanson. Some Thoughts 
on Planning at the Federal Level. 
CANADIAN PUBLIC ADMINISTRA- 
TION. Vol. 8, No. 2, 1965 pp. 146-151. 


E. A. Driedger. THE COMPOSITION OF 
LEGISLATION. Ottawa, Queen’s Printer 
1957. pp. 146-151 Chap. XVII, Delegated 
Legislation. 


REGULATIONS ACT 1950. 


APPENDIX 


SPECIAL COMMITTEE ON STATUTORY 
INSTRUMENTS WORK PLAN 


PART ONE: STUDY OF THE 
PRESENT SYSTEM 


T STATUTORY AUTHORITY FOR DELE- 
GATED LEGISLATION 


A.—To whom is the power of making statu- 
tory instruments delegated and why? 


B.—Is there any traceable relationship 
between the decision on this point and the 
department of government or the minister 
involved? 


C.—What degree of discretion is given to 
the secondary legislator and why? 


D—Is there any traceable relationship 
between the decision on this point and the 
department of government or the minister 
involved? 

SOURCES: Accurate answers to these ques- 
tions will necessitate a complete survey of the 
statutes of Canada, and evidence from public 
servants and ministers. 


Subordinate Legislation—Special lecture 
given to the law students at Queen’s Univer- 
sity, Kingston, on October 26, 1959, by Elmer 
A. Driedger, Q.C., B.A., LL.B., Assistant Dep- 
uty Minister of Justice, Ottawa, and Lecturer 
in Legislation and Administrative Law at the 
University of Ottawa Law Faculty. 

Recommendations to the Governor in Coun- 
cil— Orders in Council Section, Privy Council 
Office. 

Reading List—October 2, 1968. 

Reading List—October 3, 1968. 

Legislative Review of Delegated Legisla- 
tion—Mark MacGuigan. 

Delegated Legislation in the U.S.A.—pre- 
pared by the Research Branch, Library of 
Parliament, January 9, 1969. 

Copy of letter from Mr. G. S. Rutherford, 
Revising Officer, Legislative Building, Win- 
nipeg, Manitoba, to Mr. Mark MacQGuigan, 
M.P.—dated January 8, 1969. 

Copy of letter from Mr. MacGuigan to Mr. 
Rutherford—dated January 16, 1969. 
Suggested Work Plan—Projet 

gramme des travaux. 


de pro- 
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II DRAFTING OF STATUTORY INSTRU- 
MENTS 


A—Who makes the decision to draft instru- 
ments and why? 


B.—By whom is the actual drafting done 
and in what language? 


C.—To what extent is the plenitude of 
power conferred by the statute utilized? 


SOURCES: Evidence from public servants 
and ministers, and for question C a compari- 
son of statutes and instruments. 


III SCRUTINY OF INSTRUMENTS 


A.—What scrutiny is given by the Clerk of 
the Privy Council under the Regulations Act? 


B.—What is the nature of the consultation 
under that Act with the Deputy Minister of 
Justice? 


C.—What scrutiny is given by the Minister 
of Justice under the Bill of Rights? 


SOURCES: Evidence from public servants. 
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IV ENACTMENT OF REGULATIONS 


A.—By the Governor in Council 

B.—By Ministers or other persons 

_ C.—What regulations must be laid before 
Parliament and why? 

_ D.—In what circumstances are other regu- 
lations laid before Parliament? 

_ SOURCES: Evidence from public servants 
and ministers, for question C a survey of 
‘statutory requirements for laying, and for 
question D the parliamentary record. 


V PUBLICATION 


A.—What regulations are published? 

B.—Who decides what is published? 

C.—How can the published regulations be 
categorized? 

D.—Is any public scrutiny possible of 
unpublished regulations? 

SOURCES: Evidence of public servants, 
and a complete survey of all published 
regulations. 


VI EXEMPTIONS 


A.—What is the reason for the exemptions 
(provided for by the Regulations Act and the 
regulations thereunder) from the _ usual 
requirements of transmission, recording, pub- 
lication, and laying? 

B.—What is the character of the regulations 
made under these exemptions? 


SOURCES: Evidence from public servants 
and ministers. 


VII OPERATION 


A.—What administrative scrutiny is there 
of the operational effect of statutory 
instruments? 
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B—To what extent is 
likely? 

C.—To what extent is judicial review of 
delegated legislation excluded by statute? 

SOURCES: Evidence of public servants, a 
study of the relevant law, and a survey of the 
enabling statutes. 


judicial review 


PART TWO: THE EXPERIENCE OF OTHER 
COUNTRIES 


The studies in this part might be conducted 
under the same headings as in Part One, with 
the addition of a section on Legislative Super- 
vision. The most rewarding systems for study 
would appear to be Great Britain, Australia, 
New Zealand, the United States and a Scan- 
dinavian country. 


PART THREE: PROPOSALS 


At this point the Committee will have to 
decide the following questions: 

I—Is there any need for different delegat- 
ing, drafting, enacting or publishing proce- 
dures for statutory instruments? 

II—Should there be some scrutiny of dele- 
gated legisiation by Parliament? 

IJI—-If so, which Chamber of Parliament 
should perform the task? 

IV—1If it is the House of Commons, should 
the reviewing body be a new standing com- 
mittee for that purpose, an existing standing 
committee, or a parliamentary counsel or 
clerk reporting either directly or indirectly to 
the House? 


V—What criteria should be employed in 
passing judgment upon statutory regulations? 
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HOUSE OF COMMONS 


First Session—Twenty-eighth Parliament 


1968-69 


ON 


Statutory Instruments 


Chairman: Mr. MARK MacGUIGAN 


MINUTES OF PROCEEDINGS AND EVIDENCE 
No. 2 


TUESDAY, APRIL 22, 1969 


Respecting 


Procedures for the review by the House of Commons of instruments 
made in virtue of any statute of the Parliament of Canada. 


WITNESSES: 
(See Minutes of Proceedings) 


29815—1 


SPECIAL COMMITTEE 
ON 
STATUTORY INSTRUMENTS 


Chairman: Mr. Mark MacGuigan 
Vice-Chairman: Mr. Gilles Marceau 


and Messrs. 


Baldwin, Hogarth, Murphy, 
Brewin, * McCleave, Stafford, 
Forest, Muir (Cape Breton- Tétrault—(12). 
Gibson, The Sydneys), 


(Quorum 7) 
Fernand Despatie, 
Clerk of the Committee. 
Pursuant to S.O. 65 (4) (b)— 
‘Replaced Mr. McIntosh on April 21, 1969. 


ORDER OF REFERENCE 


Monpay, February 17, 1969. 


Ordered,—That the Special Committee on Statutory Instruments be em- 
powered to sit while the House is sitting, to sit during periods when the House 
stands adjourned, to delegate to subcommittees all or any of the powers of 


the Committee except the power to report direct to the emai to: retain the 
services of Counsel and Assistant Counsel. 


ATTEST: 


ALISTAIR FRASER, 
The Clerk of the House of Commons. 
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[Text] 
MINUTES OF PROCEEDINGS 


TUESDAY, April 22, 1969. 
(3) 
The Special Committee on Statutory Instruments met at 9:55 a.m. this 
day. The Chairman, Mr. MacGuigan, presided. 


Members present: Messrs. Baldwin, Brewin, Forest, Gibson, MacGuigan, 
Marceau, McCleave, Stafford—(8). 


Also present: Mr. John Morden, Assistant Counsel to the Committee; Mr. 
G. Beaudoin, Assistant Parliamentary Counsel. 


Witness: Professor H. W. Arthurs, Associate Dean, Osgoode Hall Law 
School, Toronto. 


The Chairman gave a progress report on activities since the previous 
meeting. He mentioned particularly the Committee’s work plan, the question- 
naire pertaining to practices in the drafting of statutory instruments and the 
calling of witnesses. 


On motion of Mr. Marceau, it was 


Agreed,—That the Committee’s questionnaire be printed as an appendix 
to this day’s Minutes of Proceedings and Evidence. (See Appendix C) 


On motion of Mr. Gibson, it was 


Agreed,—That the second list of documents distributed to members of 
the Committee be printed as an appendix to this day’s Minutes of Proceedings 
and Evidence. (See Appendix D) 


On motion of Mr. McCleave, it was 


Agreed,—That reasonable travelling and living expenses, and a “per diem” 
allowance of $50 be paid respectively to Professors H. W. Arthurs, C. L. 
Brown-John, J. R. Mallory and A. S. Abel, who are to appear before the 
Special Committee on Statutory Instruments. 


The Chairman introduced Professor Arthurs, who made a statement con- 
cerning the question of regulations. The statement covered the following aspects 
of the subject: mandate for regulation-making; procedure by which regula- 
tions are made; who should make regulations; review of regulations; publica- 
tion and consolidation. 


Following his statement, the witness answered questions. 


The Chairman thanked Professor Arthurs for his appearance before the 
Committee. 


At 11:35 a.m., the Committee adjourned to 3:30 p.m. this day. 


2—4 


AFTERNOON SITTING 
(4) 


The Special Committee on Statutory Instruments met at 4:08 ‘p.m. this 
day. The Chairman, Mr. MacGuigan, presided. 


me Members present: Messrs. Baldwin, Gibson, MacGuigan, Murphy, Stafford— 


Also present: Mr. John Morden, Assistant Counsel to the Committee; Mr. 
G. Beaudoin, Assistant Parliamentary Counsel. 


Witness: Mr. C. L. Brown-John, Assistant Professor of Political Science, 
University of Windsor. 


The Chairman introduced Professor Brown-John, who made a statement 
wherein he expressed opinions concerning the question of delegated legislation. 
The witness gave examples of authorities delegated by Parliament and made 
comments on this subject; he also made comments regarding the following 
documents, copies of which were distributed to the members of the Committee: 


STATISTICAL SUMMARY; 
SOR/51-197; 

SOR/53-35; 

SOR/53-111. 


Professor Brown-John made certain recommendations; he elaborated his 
proposal concerning a committee on statutory instruments. 


It was agreed to supply the members of the Committee with the following 
documents submitted by the witness: 


PROPOSED COMMITTEE ON STATUTORY INSTUMENTS; PARLIA- 
MENTARY SUPERVISION OF DELEGATED LEGISLATION IN CAN- 


ADA—APRIL, 1962—C. L. BROWN-JOHN. 
Professor Brown-John answered questions. 


The Chairman thanked the witness for his appearance before the Cora- 
mittee. 


At 5:45 p.m., the Committee adjourned to the call of the Chair. 


Fernand Despatie, 
Clerk of the Committee. 
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EVIDENCE 


(Recorded by electronic apparatus) 


Tuesday, April 22, 1969 
e 0955 


The Chairman: Gentlemen, I see an ade- 
quate quorum for the taking of evidence and 
so I propose that we begin at this point. 


We do have some motions which perhaps 
could be put later when a fuller quorum is 
present. 


May I first give you a very brief progress 
report. The work plan, as I believe you know, 
has been sent out to all the law schools and 
departments of political science across the 
country. We have also written to all the law 
societies in all of the provinces of Canada and 
to the Canadian Bar Association in each prov- 
ince, inviting all these groups to make sub- 
missions to us on our subject matter. 


We have had replies from many of these 
bodies, most of them indicating that no sub- 
missions will be made. However there are 
indications that at least a number of these 
bodies will want to appear before us to make 
submissions. 

We have of course completed the question- 
naire and it is now in the hands of 120 gov- 
ernment departments, agencies and corpora- 
tions. I understand that returns have already 
begun to come in, although I expect that it 
will probably take us until about the middle 
of May before we have anything like full 
response to our questionnaire. 


I had a letter from one minister saying that 
he thought it might take two months to an- 
swer the questionnaire. I hope that is not 
typical but I do believe it will certainly in- 
volve at least three or four weeks of consid- 
erable work by most of the government 
bodies. Therefore we will just have to wait 
until the departments are able to prepare the 
questionnaire in a satisfactory form for us. I 
think the answers are being collated by the 
Privy Council office and will be presented to 
us through their office. 

Your steering committee has agreed on the 
calling of certain witnesses. We will have 


another witness this afternoon in addition to 
the one we have this morning. On Thursday, 
because of the air strike, our witness had to 
cancel out. Therefore our next meeting after 
today will be on Tuesday of next week. From 
that time on we will probably be meeting 
most Tuesdays and Thursdays at least until 
we have gone through our list of prospective 
witnesses. 


Unless there are questions, I will proceed 
immediately to introduce our witness this 
morning and to allow him to make an open- 
ing statement, which will be followed by 
questions and discussions. 


Are there any questions on the Committee’s 
progress up to this point? 


It is a great pleasure to have with us this 
morning Professor H. W. Arthurs, Associate 
Dean and a Professor of Law at Osgoode Hall 
Law School. His area of academic interest is 
administrative law and labour law, both of 
which richly qualify him to give us his assis- 
tance with respect to our subject matter. He 
is Vice-President of The Canadian Civil 
Liberties Association; he was previously spe- 
cial counsel to the Labour Safety Council of 
Ontario and also formerly chief adjudicator 
for the Public Service of Canada. He has 
experience in the preparation of draft legisla- 
tion and regulations for both the Ontario and 
federal governments. I think it is quite safe to 
say that Professor Arthurs is one of the out- 
standing law teachers of this country and we 
are very pleased to have him with us this 
morning as the first witness before this 


committee. 


Professor Arthurs: Thank you very much, 
Mr. Chairman. 


I must say that despite the rather spurious 
list of qualifications I prefer to appear before 
this Committee, if you do not mind, as a 
consumer of regulations, as a member of the 
public rather than in the true sense of an 
expert witness because I stand in considera- 
ble awe of the experience represented on this 
Committee. I think amongst all the parties 
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there are gentlemen who know a good deal 
more about the system of government than I 
do and whose expertise I respect mightily. Of 
course I know that you have available to you 
the very great assistance of the public ser- 
vice, the Department of Justice and the vari- 
ous departments and agencies that you will 
be going into. So I would prefer in a sense to 
be on the outside looking in for purposes of 
my testimony and to indicate to you how 
perhaps someone who is slightly more than 
the average newspaper reader, but not very 
much more, sees the problem that I under- 
stand you are concerned with. 


That problem of course is basically the 
problem of the degree to which Parliament 
itself must assume responsibility not only for 
articulating policy but for filling in the details 
of that policy in the manner of its 
implementation. 


Now let me declare my position at the out- 
set. It will be my respectful submission that 
there ought to be the broadest possible man- 
date for regulation-making, as we normally 
call it, and that Parliament ought to confine 
itself so far as possible to the announcement 
of broad policy lines within which that regu- 
lation-making shall operate and to scrutiny of 
the regulations once made, by means which I 
hope to suggest. Saying that, I realize that I 
fly in the teeth of a good deal of the current 
concern with bureaucracy, with hippie power 
in government, will all the other sinister influ- 
ences which sare thought to lie athwart the 
rights of the citizen. I want to suggest that 
while in strict theory all law of course must 
be made by the legislature, while in strict 
theory judicial and quasi-judicial bodies 
merely interpret and apply the law, while in 
strict theory Ministers and other lower-level 
administrators simply execute instructions 
given by Parliament, it is time to recognize 
that this theory does not, cannot, and indeed 
should not accord with actual practice. 


There are many important reasons in my 
view why so-called subordinate legislation 
must be enacted and I propose now to canvas 
these reasons. 


I suppose at the head of the list is the fact 
that Parliamentary time is at a premium and 
should therefore be reserved for doing what 
Parliament does best, namely to debate issues 
of great public importance at the level of 
principle and of policy rather than at the 
level of detail. It follows from the nature of 
the debate in Parliament, the kind of debate 
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that informs the public, that attracts and 
engages the attention of the public... 


An hon. Member: 
there? 


Professor Arthurs: At least as reported in 
the newspapers. But let me respond to that. It 
seems to me that the amount of public 
interest is more or less in direct proportion to 
the degree to which the debate focuses on the 
kind of issues which are intelligible to the 
public and that the minutiae of administra- 
tion are not such issues, with all due respect. 
The minutiae are not really the kinds of 
issues which are going to attract public atten- 
tion. It seems to me ‘therefore that legislation 
should be drafted broadly so as to highlight 
that kind of issue—the policy issue—and that 
questions of detail should be left to be filled 
in afterwards by those who are best techni- 
cally equipped to do so. 


Have you ever been 


Secondly, it seems to me that certain very 
significant legislation may come to be enacted 
without full knowledge of the social facts of 
the matter being legislated upon or of the full 
implications of legislation. Perhaps, for exam- 
ple, some harm to the public interest is 
sought to be eradicated, the harm may be 
obvious but not its causes, the causes may be 
obvious but not the cure, and yet the decision 
has to be taken to deal with the problem. 
Now three alternatives exist in that kind of a 
situation. Firstly, it is possible to assume that 
certain facts exist and then to go ahead and 
enact detailed legislation. Of course if it turns 
out that those factual assumptions were 
accurate no harm is done. If it turns out that 
they are inaccurate you are potentially into a 
very serious and dangerous situation in which 
the legislation might turn out to be entirely 
inappropriate and unworkable. So that one 
can go perhaps to the other extreme and say 
that the thing to do is simply to go ahead and 
in fact license decision-making by a Minister 
or by some administration tribunal on a ad 
hoc basis so that the decision can be made in 
context and as time goes on the Minister or 
the administrative tribunal presumably 
becomes better and better informed and the 
decisions that are made are more and more 
responsive to the particular problems as they 
come forward. However, here we encounter I 
think a very justifiable concern by those that 
have to comply with these decisions, that 
have to appear before the tribunal or make 
submissions to a Minister on a particular case 
—they have to know what the rules of the 
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game are so that they can govern their own 
conduct accordingly. Moreover, to deal with 
these important social problems on the basis 
of a series of ad hoc decisions inevitably 
leaves substantial areas about which no rule 
at all has been proclaimed because the prob- 
lem has not yet come up for decision. So that 
I suggest really the third alternative, the 
alternative of subordinate legislation, which 
is in many ways the happiest one when we 
are confronted with a situation in which we 
do not know what all the facts are and cannot 
know what all the facts are until we swing 
into the whole process of regulation. It seems 
to me that licensing the making of subordi- 
nate legislation of regulations by some appro- 
priate and knowledgeable person within the 
broad policy framework established by Par- 
liament escapes the excessive rigidity of the 
first alternative I outlined and the excessive 
vagueness of the second. Yet it does enable 
the administrator or the Minister, whoever it 
is, to conduct serious research into altering 
the rules, with due advanced warning, as it 
appears that they ought to be altered on the 
basis of experience, as more and more facts 
come to the surface, as they begin more and 
more obviously to form a pattern. It seems to 
me that the real choice that confronts us is 
not between my first and third alternatives, 
not between detailed legislation and regula- 
tion-making but between ad hoc decision- 
making and regulation-making. It seems to 
me that no statute can be drafted so carefully 
and completely as to avoid the necessity for 
further elaboration either by process of ad 
hoc decisions—case by case decisions—or by 
a process of making regulations. That is the 
genuine choice that confronts us, given the 
realities of Parliamentary time, given the 
difficulty: often of ascertaining the social facts 
of making an intelligent estimate of the kinds 
of solutions that are needed to problems 
which are only half perceived at the time the 
decision is made to begin to solve them. 


Thirdly, and perhaps associated with this 
point, we often encounter a need to regulate 
fields of activity which are of a technical or 
scientific nature. So that while Parliament is 
able to specify the general objectives which 
are to be achieved it really cannot meaning- 
fully discuss the substantive details of the 
regulation. These details must be worked out 
on the basis of technical and scientific advice 
after consultation with experts and must be 
stated in terms which are intelligible to ex- 
perts, which use appropriate scientific or tech- 
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nical terminology, and by providing for the 
participation of experts in the scientific and 
technical sense in the announcement of rules. 
In this way it seems to me that the actual 
quality of rule is likely to be improved both 
from the public point of view and from the 
point of view of those who are being 
regulated. 


Next we have those situations where the 
field of activity being regulated may be and 
perhaps must be of a particularly fluid nature 
so that the rules.are able to shift in response 
to shifts in the economy, in technology or in 
the new scientific developments. Take certain 
regulations dealing, for example with the 
marketing of drugs. It would be impossible to 
continually amend legislation to specify all of 
the hitherto undreamed of drugs which might 
appear on the market. More and more develop- 
ments take place not merely by reason of 
their scientific nature but by reason of the 
fact that there is a constantly changing situa- 
tion. It must be possible to continually match 
the rule to meet the problem. Now this can 
only be done, it seems to me, if someone 
below the level of Parliament itself is able to 
announce the rule and to announce it with a 
fair degree of speed as well as technical 
competence. 


Another significant point I think is that the 
content of a rule or a regulation may be pre- 
dicated upon the views of those who are 
being regulated and it is therefore necessary 
to adopt a form of law-making which facili- 
tates the expression of those views from time 
to time. Participatory democracy, if you like, 
at a fairly sophisticated level is something I 
think that everyone is concerned about—the 
necessity, for example if we were regulating 
broadcasting, of having the intelligent expres- 
sion of views about desirable policy as well 
as, say, the technical problems to be encoun- 
tered in order to formulate the rules, not 
simply so that the rules will be better but so 
that those people who are governed by the 
rules will come to feel that they have a stake 
in them, will come to feel that they are re- 
sponsive to the actualities of the industry and 
of the social situation which is being regulat- 
ed. Now, again, certain details of administra- 
tive schemes, particularly those which are of 
a procedural or a housekeeping nature, may 
be unworthy of the attention of parliament or 
sufficiently non-controversial to justify enact- 
ment without direct parliamentary interven- 
tion or supervision. 
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Finally, and as a broad point, it does seem 
to me that legislation should be reasonably 
simple, reasonably easy to read and of a long- 
lasting or permanent character. Each of these 
qualities is diminished to the extent that 
more ephemeral matters are dealt with by 
legislation or to the extent that legislation 
incorporates mere details without any great 
substantive significance. 


For all of these reasons it is highly desira- 
ble that substantial opportunity be given to 
appropriate individuals and bodies to make 
regulations, to make rules, many of which 
will have significant impact on the procedural 
and substantive rights of citizens. 


It seems to me that the problems confront- 
ing this honourable Committee are thus not to 
diminish the scope within which regulations 
or subordinate legislation are permitted to 
operate but rather to ensure that in the oper- 
ation and in the processes of enactment there 
are adequate safeguards and opportunities for 
an ultimate debate about policy issues in the 
publie forum and for full knowledge by those 
whose conduct is being regulated of the rules 
to which they are expected to conform. 


My conclusion then, to restate it, is that we 
must give reasonable scope for the making of 
regulations, that we must give instructions to 
those responsible for making the regulations 
—which are as precise as circumstances per- 
mit but not so precise that unknown and 
unanticipated problems cannot be dealt with. 


Let me turn now to the procedure by which 
regulations, in my view, ought to be made. I 
have already touched on the need that ought 
to be afforded for participation in the regula- 
tion-making process by those who are sub- 
jected to the cutting edge of the regulation. 
To the extent that a statutory order or instru- 
ment may be aimed specifically at a particu- 
lar individual or a particular group, elemen- 
tary principles of fairness seem to me to 
demand that an opportunity be given to that 
person or group to be heard. Now this oppor- 
tunity may be afforded by informal consulta- 
tion, by an invitation to submit a brief, or by a 
full-dress public hearing, but need not be in 
the form of a formal hearing. In some cases 
at least such participation must follow rather 
than precede the promulgation of an order or 
a regulation, because of the potential for 
great damage to the public interest which 
would occur if the regulation were withheld 
until all the consultative mechanism had been 
exhausted. On the other hand, as a general 
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matter of principle, participation by the gov- 
erned in the processes of government is likely 
to enhance the effectiveness of the regulatory 
scheme. And as a corollary, the sudden and 
unannounced emergence of a_ regulation 
affecting the lives or livelihood of individuals 
and groups is likely to produce in them a 
feeling of resentment and antagonism and an 
unwillingness to abide by the policies and 
practices proclaimed in the regulation. Now, 
obviously, we cannot universalize here 
because it really depends on the time, the 
people, the complexity and so on. 


One further point deserves consideration. 
Both legislation and subordinate legislation or 
regulations are not in my view mere collec- 
tions of words but are rather the embodiment 
of value judgments based upon experience 
and familiarity with the subject matter. I 
therefore have great reservations about the 
philosophy—which in my view occasionally 
appears in the Department of Justice—that 
draftsmanship is a pure science. While I 
immediately concede the need for participa- 
tion by skilled draftsmen, both as to form 
and content, I am very anxious that statutory 
instruments should capture the flavour of the 
milieu in which they are intended to operate. 
Thus it follows that a predominant influence 
in the actual drafting of regulations ought to 
be the department or agency charged with 
the task of administration. I would add that 
where tnembers of the public are involved 
closely and directly with the administration, 
as for example in the labour relations field 
and the immigration field, particular care 
should be taken to frame regulations in non- 
technical and easily understood language so 
that the citizen who is faced with the task of 
coping with that regulation can in fact do 
something intelligent to secure his own 
interests. 


Let me pass on to the question of who 
should make regulations. Obviously the an- 
swer to some degree depends on the type of 
regulation. Rules relating to procedure or 
housekeeping, I think most people would 
agree, can and should be made directly by 
the department or agency involved. Where 
the regulation relates to substantive policies 
we look to a process of regulation-making at 
a fairly high level, perhaps by an independ- 
ent regulatory agency such as the Canada 
Labour Relations Board or by Cabinet itself, 
depending on where in the particular case 
authority for formulating the policy resides. 
If the structure deemed appropriate is to 
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keep policy-making within the purview of 
Cabinet then obviously Cabinet must assume 
responsibility for making that policy by 
announcing it in the regulation. If on the 
other hand it is felt more appropriate, as 
indeed it is in some cases, perhaps broadcast- 
ing would be an example, to simply give a 
fairly broad mandate to and independent 
agency, an expert agency, then that of course 
is the appropriate location for the making of 
the regulation. But I do stress here that one 
should be careful not to thwart the 
implementation of important public regulato- 
ry schemes because of busy Cabinet agenda, 
especially where no _ policy issues. are 
involved. And so I suppose my tendency 
would be to look with some degree of concern 
at too great a thrusting of the obligation of 
making regulations onto the Cabinet. 


I come next to what I consider to be per- 
haps the most useful part of this exercise, the 
review of regulations. Obviously, review may 
be undertaken for different purposes and 
therefore requires different procedures. A 
review for example may have as its objective 
the simple purpose of collection. How can we 
make sure that we have all regulations relat- 
ing to a particular subject matter in hand? 
Here I think someone who might be termed a 
registrar of regulations, someone whose func- 
tion is essentially a clerical one but one 
requiring considerable care and sophistication 
can safely be given the job of review in the 
sense of ensuring the completeness of a code 
of regulations. If we are concerned about 
review for the purpose of ensuring intelligi- 
bility, internal consistency, linguistic sophisti- 
cation of the regulation, then here again I 
think we can give the job either to someone 
we might call a registrar of regulations or 
even to some branch of the Department of 
Justice. And I do not think there are any 
great issues involved in these purely technical 
matters which ought to be done before the 
regulations take effect. 


But if we are concerned about review for 
some such purpose as to see that the regula- 
tions do not offend the Bill of Rights or other- 
wise unduly infringe upon principles of 
fairness, this obviously requires a much high- 
er level of review. I think we have in many 
countries some scheme for direct review by 
the legislators or by some committee of legis- 
lators. In my submission, simply to establish 
a routine procedure for the tabling of some or 
all regulations either before the House or 
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before a committee of the House does not 
quite meet the problem. 


First of all, if review is to be effective it 
seems to me there must be some professional 
staff placed at the disposal of those who are 
charged with the obligation to review—some- 
one whose job it is to give very careful 
scrutiny to the regulations, someone who can 
make significant inquiries as to the actual 
operation of the regulations, someone who 
can record how those regulations do reflect in 
a technical way policies embodied in other 
statutes or in great constitutional principles. 


Secondly, it is very important to see a 
problem in context. A great American 
administrative law scholar once said that one 
man’s due process is another’s red tape. I 
think what he intended to convey was that 
you cannot really evaluate even the degree to 
which a particular procedure adopted in a 
regulation infringes upon some such basic 
policy as due process, as fair procedure with- 
out seeing it in the life context, without 
knowing whether or not it is possible to give 
more or less opportunity to be heard—for 
example to someone who is appearing before 
an adjudicative body in a situation in which 
events move very rapidly, to take but one 
example. So whether process is due, even 
that central principle must reflect the social 
and economic and often psychological facts 
which are being dealt with by the regulatory 
procedures. 


What if a reviewing committee, for exam- 
ple, should decide that the regulation violates 
one of these great Constitutional principles or 
in some other way is offensive to a large 
degree? It seems to me that if an appropriate 
committee does formulate the view that there 
is such a defect in the regulations, it ought to 
be permitted to table in the House a report 
indicating its objection to the regulation and 
the defence of the regulation advanced by 
those who have made it, and the matter 
ought to be brought as a special matter to 
the attention of the legislators and appropriate 
opportunity afforded for debate. 


Of course, this is not likely to be effective 
very often because the real unfairness often 
does not appear unless you know something 
about the particular area of life which is 
being regulated. Indeed sometimes unfairness 
may falsely be made to appear if you consid- 
er a regulation in the abstract and not in 
context. So that, I would tend not to favour a 
so-called watch dog committee whose sole 
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function is to consider regulations, but so far 
as possible I would favour scrutiny of regula- 
tions by the various standing committees of 
the House which are concerned with different 
subject matter areas, such as transportation, 
or labour, or some of the other specialized 
committees of the House who could see the 
problem in context. 


Again, because of the infrequency of sit- 
tings, it does seem to me that regulations 
ought to take effect when they are made, 
subject to impeachment, subject to attack by 
the procedure that I have indicated, because 
we really cannot have the whole regulatory 
scheme awaiting the perhaps distant date at 
which a committee can be assembled, espe- 
cially if the House is not sitting, in order to 
bring in important public business. So far as 
possible I would favour the taking of effective 
regulations subject to their being scrutinized 
and, if seriously objected to, laid before the 
House and debated. 


I may say in this connection that although 
scrutiny by the Minister of Justice, a learned 
gentleman with many other learned gentle- 
men at his disposal, is undoubtedly helpful, it 
is not, in my view, the answer to all of our 
problems. The Minister obviously has his own 
axe to grind in these matters. He is obviously 
concerned with many other matters including 
the reputation of the government, of which 
he is a member, and I do not view this as a 
significant contribution to ensuring the appro- 
priateness and fairness of regulations. 


It may be also very important to determine 
whether or not the regulation changes or 
initiates the policy in this particular field of 
activity—immigration or labour or whatever. 
You often cannot tell very much by reading 
the legislation as to what the policy is sup- 
posed to be, and you therefore have to look at 
really what are the operative policy rules 
expressed in the regulations. These can most 
appropriately be done again by standing com- 
mittees of the House concerned with subject 
matter, concerned with this field of human 
activity or economic activity and by exposing 
what are really the effective policy decisions 
announced in regulations and not in the legis- 
lation, the scrutiny of the such committees, it 


seems to me the major objective will best be 
served. 


Finally we come to court review. I do not 
think court review is a very practical conse- 
quence and, to the extent that it is, it is 
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largely undesirable. Obviously we. cannot 
prevent a court from finding that regulations 
do not fall within the scope of an act. That 
happens from time to time. It often, it seems 
to me, happens in situations where the court 
is not sensitive to the nuances of the regulato- 
ry scheme, indeed may be unsympathetic to 
the whole purpose of the scheme and may by 
a literal-minded process of interpretation 
seize the occasion to strike down some very 
valuable scheme. ‘ 


Many times, if one wants to look at it from 
the other point of view, it is not a question of 
the court being too eager to intervene, but of 
there being no real way in which the court’s 
attention can be attracted because no-one has 
standing to complain to the court that a par- 
ticular regulation, a particular policy, is 
somewhat offensive, either procedurally or in 
substantive terms since no-one has a personal 
grievance or an injury which is different 
from that suffered by the public as a whole. 
In that sense, if one is intervention-minded, 
the court route does not seem to me terribly 
promising. 


Let me come then in my final moment or 
two to the question of publication and con- 
solidation. I put aside statutory instruments 
which bear narrowly on an individual or a 
small group. It ought to be possible to bring 
the reguiation to the attention of that 
individual or group by serving it on him 
personally and, indeed, that is certainly a 
recognized principle in many statutes which 
govern the taking of effect of statutory instru- 
ments. A person who has personal notice 
that a regulation has been passed is bound by 
it. However, so far as statutory instruments 
having the effective of rules which govern the 
conduct of the public or a broad sector of the 
public is concerned, I think it is undisputable 
that these should be published; I think it is 
indisputable that they should be freely availa- 
ble for inspection, and I do underline this, at 
the time and place at which they are being 
applied. Here customs and immigration may 
be two notorious examples of the failure to 
make regulations freely available to those 
who are being subjected to them, limiting the 
appropriate time and place, unless there is 
some very special reason why they are not so 
made available. 


Finally, I repeat a point that I have made: 
regulations should be intelligible to the per- 
son affected by them. The pure science of 
regulation crafting, so prized in certain cir- 
cles on the Hill here, in my view ought to give 
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way to intelligibility. There is no more impor- 
tant principle than intelligibility when you 
are dealing particularly with laymen. 


I think also there is no more important 
principle in aid of intelligibility, besides the 
actual selection of words, than the consolida- 
tion of words, the review of the random regu- 
lations made from time to time and pulling 
them together in some coherent and collected 
form. There are lots of solutions to this prob- 
lem which have been adopted by private pub- 
lishers, some of them occasionally resorted to 
by the government. There is the obvious 
expedient of periodic consolidation. How peri- 
odically things are consolidated or ought to be 
consolidated is perhaps a matter of debate. 1 
for example, do not consider consolidation of 
the 1948 Revised Statutes of Canada at some 
date subsequent to 1969 as being quite period- 
ie enough for my taste, but I can see that 
tastes may differ in this regard. That is the 
classic way of bringing together regulations 
and legislation. There are more up to date 
methods such as loose leaf services which are 
/put out by many private law publishers and 
people in other lines of endeavour where 
there is a need to up-date and consolidate. I 
see no reason why that expedient could not 
be used. 
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There is, of course, the wave of the future: 
computerized retrieval. I could envisage ulti- 
)mately a situation in which there are a num- 
‘ber of local routes into a central computer 
bank which contains all of the regulations 
ipromulgated by the various departments and 
‘agencies of government, so that someone 
administering those rules in Toronto or Van- 
‘couver or Quebec City or Halifax could, by 
means of a fairly simple dialogue with this 
mechanical monster, obtain a definitive an- 
swer to the question, “What rules govern the 
situation?”, and an answer, again, and I con- 
clude on this note, which is equally accessible 
to the citizen. 


I cannot think of anything more important 
and more likely to give rise to genuine con- 
‘cern about the process of regulation making 
within government than the denial to citizens 
of free and full access to the rules that are 
made. Thank you, Mr. Chairman. 


The Chairman: Thank you very much, 
Professor Arthurs for a most intelligent and 
intelligible presentation. 


| Before we proceed to questions, now that 
iwe have a full quorum and in fear that some 
of you might have to leave for other commit- 


tees at 11-0’clock, I want to suggest the con- 
sideration of two or three motions which are 
appropriate at this time and which the Clerk 
has prepared. The first of these is a motion 
with respect to printing the questionnaire 
which we circulated to the government 
departments. I suggest it be moved that the 
Committee’s questionnaire pertaining to prac- 
tices in the drafting of Statutory Instruments 
be printed as an appendix to this day’s Mi- 
nutes of Proceedings and Evidence. 


Mr. Marceau: I so move. 
Motion agreed to. 


The Chairman: The next is a motion with 
respect to the printing of the second list of 
documents distributed to members of the 
Committee. This motion might be that the 
second list of documents distributed to 
members of the Committee be printed as an 
appendix to this day’s Minutes of Proceedings 
and Evidence. 


Mr. Gibson: I so move. 
Motion agreed to. 


The Chairman: The final motion is with 
respect to travelling and living expenses and 
per diem allowances for a number of the wit- 
nesses, including Professor Arthurs. Four wit- 
nesses that we have had, up to now, arranged 
to come before us. One of these, Professor 
Abel, was to appear on Thursday but he is 
unable to be with us now because of the air 
strike. However, we will make arrangements 
for him to appear before us again as soon as 
we can. 


Mr. Stafford: Will that be at the rate of 7 
cents a mile or 12 cents like the Deputy 
Minister? 


The Chairman: Well, I do not know what 
the formula is for this, Mr. Stafford, but it is 
not spelled out in the resolutions. 


Mr. Baldwin: Can you find that adjustment 
in the regulations, Mr. Chairman? 


The Chairman: I hope there is a statute 
authorizing it somewhere; maybe we should 
investigate that, but we had better pay the 
witnesses first. 


This motion is that reasonable travelling 
and living expenses and a per diem allowance 
of $50 be paid respectively to Professors H. 
W. Arthurs, C. L. Brown-John, J. R. Mallory 
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and A. S. Abel, who are to appear before the 
Special Committee on Statutory Instruments. 


Mr. McCleave: I so move. 
Motion agreed to. 


The Chairman: Now the meeting is open to 
questions. I am sure that our counsel, Mr. 
Morden, who is here will have some ques- 
tions, but I will hear first from any Commit- 
tee members who might want to comment. 
Our other counsel, Dean Pepin, was not able 
to be with us today because of the press of 
university business. Mr. Brewin? 


Mr. Brewin: Mr. Chairman, I found one 
thing in Professor Arthur’s presentation that 
seemed to me particularly interesting and 
worthwhile. It was the suggestion that these 
statutory regulations be reviewed by the 
appropriate standing committees, rather than 
by some special group assigned to them. I 
was wondering whether Professor Arthurs 
had given any thought to the machinery of 
that. Would there be some sort of automatic 
reference to the appropriate committee? One 
of the troubles in the past, as I understand it, 
is that committees usually only function in 
respect to matters referred to them and a lot 
of things do not get referred to them. For 
instance, take the field of immigration; I 
think all immigration regulations passed by 
order-in-council should go before the Stand- 
ing Committee on Manpower and Immigra- 
tion which does exist. However, both the 
problem of getting it to them and then the 
later problem of their reports being debated 
and acted on seem to me to arise out of that. 
Have you any particular thoughts about how 
that would work out? 


Professor Arthurs: Even from the distance 
of Toronto, Mr. Brewin, it is obvious there is 
some controversy about the role of commit- 
tees under the new rules of the House and 
what their destiny ultimately is. I do not 
want to embroil myself in that particular con- 
troversy, but I see two particular ways in 
which these regulations might come under the 
scrutiny of such a committee. 


I think even within the context of the pres- 
ent understandings of the functions of com- 
mittees, it would be a very salutory principle 
that there ought to be periodie review of 
legislation and of regulations made under 
legislation, at least of the major statutes 
which govern the subject matter areas with 
which the committees are concerned, I am 
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talking about every five years or seven years 
or some such reasonable period of time, so 
that it is possible to evaluate the working out 
of a policy and, necessarily, to scrutinize in 
policy terms now, the regulations that have 
been made since the last periodic review. 


I visualize a full-scale look at what has 
happened, say, in the field of manpower 
policy; what has happened in the field of 
broadcasting policy; whatever it happens to 
be. As part of that necessarily a matter of 
bringing together the regulations and evaluat- 
ing them in policy terms. However, that is, 
I think, a less frequent kind of review than 
what I was really putting my mind to. 


What I had in view was this: I hope and I 
expect that the movement now is towards 
committees which acquire considerable famil- 
iarity with the subject matter to which they 
are assigned. I see this as moving toward a 
situation in which regulations are routinely 
circulated to those people assigned to that 
committee, if they effected its business; they 
would, as part of their on-going process of 
educating themselves, of keeping themselves 
au courant in relation to the matters with 
which they are dealing, scrutinize those as 
private members and as members who are 
concerned with that area of government. 
Then I hope that we would ultimately reach a 
stage in which a concerned member of the 
committee, or some appropriate number of 
concerned members of the committee could 
have a committee debate on a regulation 
deemed to be of importance. I do not envis- 
age the committee sitting around engaging in 
a kind of public reading of all regulations. I 
do visualize all members of the committee as 
receiving these on a continuing basis and of 
being able to provoke a debate, shall I say, 
by some appropriate procedure. 


Mr. Brewin: Also, would it not be possible, 
if the committees had charge of these regula- 
tions, to involve the process of what I think 
you call participatory democracy? I am think- 
ing in terms of the immigration field; for 
example, at present the regulations are made 
by Cabinet on the recommendation, of course, 
of the Department, but the people who are 
affected, the would-be immigrants, have very 
little contact whatsoever with the process. If 
there were a committee in charge of this 
whole matter, people affected by the regula- 
tions could be informed through appropriate | 
societies or representations of where the shoe 
pinched as far as these regulations were con- 


April 22, 1969 


cerned. It seems to me that aspect would be 
extremely valuable if it could be worked out. 


Professor Arthurs: I certainly agree with 
that and it is exactly the kind of issue which, 
it seems to me, is most appropriate for public 
debate and participation. Indeed, in fairness, 
when new regulations were in prospect, if 
there were not debate through the vehicle of 
the committee, at least there was some degree 
of dialogue between various community 
groups and the minister and the government 
as a result, as I recall, of a white paper. I 
think to the degree that the committee can 
procedurally be brought into operation, can 
make itself available for purposes of partici- 
pation as the forum, perhaps, for this dia- 
logue, that would be a very healthy thing. 


Mr. Brewin: Thank you. 
The Chairman: Mr. Gibson. 


Mr. Gibson: I was thinking of what you 
were saying and it occurs to me—supposing 
the Agriculture Committee had all their regu- 
lations piled up on the desk here, and in 
comes the Committee. How practically, do 
they get down to work and implement your 
suggestion? In other words, how are we going 
to do it? Here are the regulations on the deak 
and here is the Committee on Agriculture. 
How are they going to function once they are 
in the room? 


Professor Arthurs: I would envisage, first 
of all, that someone would make some kind of 
analysis of those regulations. We are talking 
‘now about the first time they approach this 
‘Herculean task? Someone such as counsel to 
the Committee, its expert staff—and I under- 
Nine again the need for that kind of staff— 
would make an analysis in terms of what 
policy judgments are embodied in these regu- 
lations in various fields—it may be sales; it 
may be standards; it may be a wide variety 
of licensing schemes, on whatever—and make 
some initial report to the Committee. 


_ Mr. Gilbson: To narrow it down to two or 
three spheres? Is that the idea? 


Professor Arthurs: I think you would have 
to develop some organizing principles; but I 
would hope that after this first very difficult 
task—the first, in effect, periodic overview of 
' what is, after all, our agricultural policy and 
/what are the procedures by which it is imple- 
-mented—that aside from that, on an ongoing 
basis, there would not be quite such a pile. 
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That is that the members of the committee 
would routinely receive the regulations as 
they come out, would be able to spot ther by 
reason of having participated in the review, 
or of having had at least the transcript of the 
review, or the report of the reviewing com- 
mittee made available to them, and they 
could then intelligently read what they 
receive from time to time and would not 
quite be into that situation on a regular basis. 


Mr. Gibson: Thank you. 


Mr. Stafford: From the point of view of the 
ordinary citizen, the one affected by our 
laws—and we speak of participatory democ- 
racy—looking at the legislatures of this coun- 
try and the one in Ottawa, do you see an 
increasing or decreasing degree of participa- 
tion? 


Professor Arthurs: Let me put it this way, 
that I would like to see an increasing degree 
of participation by citizens. I can well 
appreciate the frustration on both sides—on 
the side of the citizen, who has no place to 
participate, and on the side of, I think, many 
well-intentioned legislatures who do not see 
all that many citizens coming forward to par- 
ticipate, although they are affording them the 
opportunity to do so. 


I think this is partly because we are trying 
to move into a new technique—a new 
sphere—which has not been widely explored. 
There are deep traditions to this kind of 
activity. I think we have to be modest and 
realistic in our hopes for it, but I certainly 
see it coming; and I see lots of opportunities 
for this sort of thing to go on. 


Mr. Stafford: Do you think it is going on at 
the present time? Or should there be more of 
it? 

Professor Arthurs: I would say that it is 
going on now, particularly for well-organized 
and powerful pressure groups, whether they 
be farmers, or labour unions, or doctors, or 
what have you—people who are formally 
organized and who have some degree of 
resources that they can muster to participate 
in the fairly formal channels of communica- 
tion now open. 


But I could certainly visualize much more 
opportunity for participation, requiring some 
sacrifice of time, some degree of informality, 
which would make participation a little less 
forbidding to the people; and I think this is 
difficult. 
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Mr. Stafford: You mentioned that legisla- 
tion should be drafted in broad general prin- 
ciples. Is that about what you said? 


Professor Arthurs: I think so. It is impossi- 
ble, you know, to pick up many statutes and 
say what is the policy of Canada. Let us take 
labour relations as an example. It happens to 
be one field that I am well familiar with. 
There is virtually no overt statement of poli- 
cy in the Industrial Relations and Disputes 
Investigation Act. It reads like the Income 
Tax Act. People who are in the field of labour 
relations, unless they happen to be initiated 
into it—if they come as strangers to it— 
would be hard-pressed to tell you really what 
is the living spirit of that statute. I do not see 
why it should not appear on its face. 


Mr. Stafford: Do you not think there is an 
inclination on the part of the drafters of such 
bills and legislation, because of long experi- 
ence and the very nature of their work, to 
make them technical and complicated? 


Professor Arthurs: I think that is one 
philosophy of drafting, but not necessarily the 
best, or the only, one. 


Mr. Stafford: I did not say that it was the 
best one; but it is one? 


Professor Arthurs: It is certainly a widely 
held philosophy. 


Mr. Stafford: In view of what you have 
said—and I do not know whether or not you 
wish to consider examples—most of our 
rights are set out in the common law. You 
referred in part of your evidence to this 
being an era of constant change. Do you think 
that to draft a bill of rights setting out all our 
rights in this era of constant change would be 
an even greater impossibility than some of 
the examples you mentioned? 


Professor Arthurs: Hearing no objection 
from the Chairman on the grounds of rele- 
vancy, I seize this opportunity to say that in 
my personal view, and as an officer of the 
Civil Liberties Association, I would very 
much favour a constitutional bill of rights 
stated at the level of broad principle. I cer- 
tainly feel that, although it is not self-execut- 
ing, it does offer the opportunity for creativi- 
ty, for growth, for development, in relation to 
things that I am sure you and I are both 
concerned about. 


Let me add one note of caution, in all can- 
dour. I think if we were to adopt such a bill 
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we may go through a difficult transitional 
period in which the learned gentlemen who 
are charged with interpreting and applying 
the bill in concrete cases as they arise in the 
courts may not share my enthusiasm for it, 
nor may they be terribly sophisticated in its 
use and that we may encounter, as we have 
already encountered since 1960 with the exist- 
ing bill, considerable frustration. Nonetheless, 
I think, as a general re-orientation of our 
constitutional tradition, in the long run we 
would be well-served by such a bill. 


Mr. Stafford: But in the 1960 bill do you 
see anything that is not already covered by 
our common law rights—rights we have 
enjoyed in this country for years? Is there 
anything in it? 


The Chairman: I think, Mr. Stafford... 


Mr. Stafford: I think this is fairly relevant. 
I think that by considering some of these 
examples we are talking about legislation and 
making it more detailed. My point is this: Do 
you think we should pass new bills because 
they cover in a technical way something that 
is already covered in the very spirit of our 
law? 


Professor Arthurs: Let me put this, if I 
may, in the context of our particular concern 
today about regulation-making. One of the 
concerns about regulations is, for example, 
that they may create procedures to be {fol- 
lowed, say, before an administrative tribunal, 
which are unfair in some way in that they 
deprive people of what are thought to be 
their common law rights. 

A sort of first principle of statutory inter- 
pretation is that if the legislature says explic- 
itly that a certain procedure is to be followed, 
that is the procedure to be followed, regard- 
less of whether it infringes on our common 
law rights or not. So that rights in that sense 
are infinitely contractable, to the vanishing 
point entirely. There is nothing to prevent 
legislation from explicitly diminishing what 
we had conceived to be our traditional rights 
and liberties. 


If we transpose this into the area of regula- 
tions rather than parliamentary legislation, 
there is a principle of construction that says 
that unless the legislation explicitly author- 
izes departure from the common law princi- 
ple, that there is the right to be heard and an 
adjudication of your right, then regulations 
Which contravene that principle are not 
deemed to be authorized. 
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That, as you know is a kind of broad state- 
ment that the courts on some occasions resort 
to. On the other hand it is hard to say that on 
some occasions they should resort to it. They 
may not perceive, for example, that the prin- 
ciple is being defeated, or they may wrong- 
fully perceive that it is being defeated. I have 
in mind a particular case which found its way 
to the Supreme Court of Canada. It involved 
the Ontario Labour Relations Board. The 
judge of first instance, who decided it, pur- 
ported to rely upon principles enunciated in 
Magna Carta in striking down certain alleged- 
ly undesirable activity of the Ontario Labour 
Relations Board, which had denied someone 
an opportunity to be heard. To anyone with 
the slightest knowledge of labour relations it 
was evident that the choice to be made in 
_ that case was not between civil liberty and no 
civil liberty, not between due process and no 
due process, but between the effective work- 
‘ing of a labour relations scheme and its des- 
truction, and that it was necessary to over- 
come the result of that case by legislation. 


This is the problem. The principles are 
there, whether in legislation, in the common 
law, on in the bill of rights. They must be 
applied in particular circumstances. There is 
a risk that often they may not be applied 
vigorously; that sometimes they are applied, 
unwittingly, too vigorously. So we cannot 
avoid ultimate human judgments by adminis- 
trators, by courts and, indeed, by legislatures, 
about the competing interest, the degree to 
which other legitimate concerns warrant the 
- expression of things like “due process” in a 
particular way, not necessarily emulating 
court due process but in a way that is appro- 
priate to the life circumstance of the regulato- 
ry scheme. 

I am not sure that I have quite answered 
your question, but I do not think these great 
principles are self-executing; one has to cre- 
ate an atmosphere in which people believe in 
them and generally try to make them work. 
In aid of that I think the constitutional Bill of 
Rights is most useful. Ultimately we come 
back to human judgment. 


The Chairman: Would you care to put the 
name of that case on our record? 


Professor Arthurs: The Globe printing case. 


Mr. Stafford: The point I was getting at is 
that it is very difficult to set out principles, 
especially in this age where there is more 
change than at any other time in our history 
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and if those changes are set out in words, 
they have to be interpreted by a court of law, 
and judges are very prone to rely not only on 
precedent but to stick to the very letter of the 
law. The point I wanted to hear your com- 
ments on was the fact that it was difficult to 
set out those principles today when you 
hardly realize what will happen 20 years 
from now. 


Professor Arthurs: 
comment. 


I think that is. a fair 


Mr. Stafford: Possibly, rather than setting 
them out in general principles, maybe the 
best safeguard would be the 264 men in the 
House of Commons to change the law as they 
see fit from time to time. I think you will 
admit it is very cifficult to change a Bill of 
Rights or a constitutional law once it is 
passed. 


Professor Arthurs: It is. It is also difficult 
to change legislation once it is passed. 


Mr. McCleave: Mr. Chairman, on my maid- 
en voyage in the Committee may I question 
Professor Arthurs on two areas. First, with 
regard to the Registrar of Regulations, do you 
visualize this as comparable, say, to the Audi- 
tor General, a person who would be under 
the wing of Parliament rather than under the 
wing of government? 


Professor Arthurs: I would visualize him 
preferably as being under the wing of Parlia- 
ment but I want to stress that primarily he is 
performing, as I visualise him, a technical 
function, that is, he is not quite performing 
the ombudsman function that you might find 
in the Auditor General, but he is there as 
Parliament’s servant to collect subordinate 
legislation to make it accessible and to make 
it, I would hope, intelligible. 


Mr. McCleave: Could it not be carried one 
step further, Mr. Chairman? I ask Professor 
Arthurs this: that he have a staff and instead 
of having a lawyer with each committee deal- 
ing with regulations the Registrar General 
have that staff for study and to make availa- 
ble reports or comments or criticisms of the 
regulations to the various committees. Could 
it be done by having a central body on Par- 
liament Hill available to all committees rath- 
er than have extra people hired for each 
committee? 


Professor Arthurs: That would defeat one 
of the concerns that I have. It is certainly a 
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widely adopted expedient in many parliamen- 
tary systems and seems to work well some- 
times, but I think it would defeat the advan- 
tage of having people who know something 
about the subject matter concerned with the 
regulations. 


Let me give you an illustration. It is possi- 
ble that a regulation comes out that looks 
perfectly innocuous, and let us say that some- 
thing has to be done within 10 days in the 
field of regulating companies: you could sit at 
the centre of things in the Registrar of Regu- 
lations office, or some comparable official’s 
office, and look at that regulation and it 
would look perfectly acceptable to you. On 
the other hand, 10 days, given the realities of 
the particular thing you are concerned about, 
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may be as an instant or it may be an eternity; 
you do not know unless you know how rapid- 
ly the events move in that particular field. 
What can you really say about it without 
immersing yourself in it? That is one concern 
that I would have about the centralized 
review. 


Mr. McCleave: Is that a practical objection 
to it, though? This officer would be powerless 
to take any steps, anyway. Presumably it 
would be the parliamentary committee that 
would have to take the steps, and the parlia- 
mentary committee might not be sitting at 
that particular time. 


Professor Arthurs: You were confronting 
me with a choice. If we are talking about 
doing both of those things and I say “That is 
fine; let us do them both”, then we have the 
advantage of the technical review, the compe- 
tence at the centre, and also the subject mat- 
ter competence at the committee level. I 
would not certainly see those as mutually 
exclusive. I think each of them have a 
contribution. 


One other point I would just mention: I 
think it is somewhat reflected in the role of 
the Department of Justice, as I understand it, 
at least in the drafting stage, one acquires a 
certain vested interest in a way of doing 
things, and it may be right and it may be 
wrong in any given situation, but a degree of 
unwarranted uniformity may come to be re- 
flected in the regulations. That is one concern 
that I have, particularly because I am con- 
cerned that they should be phrased in ways 
that are intelligible to the people who have to 
read them. 
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Mr. McCleave: Mr. Chairman, my other 
area of questions concerns the legislative 
technique of adding schedules at the end of 
statutes, some of which are passed by Parlia- 
ment giving parliamentary approval to add 
categories. I think the Hazardous Products 
Act is an example and I wondered if Profes- 
sor Arthurs would venture an opinion on the 
fitness or lack of fitness of this. 


Professor Arthurs: If you are talking about 
hazardous products of which I know nothing 
whatsoever... 


Mr. McCleave: This is a specific example 
where three or four products are mentioned, 
but there is the power to add. 


Professor Arthurs: I would see something 
with that ominous title as the classic case for 
allowing a list of things to be expanded. You 
cannot wait until the Order Paper is cleared 
away before you can add to the list. Untold 
damage may be done to people if you wait. So 
that, I would think this is really the classic 
case for saying ‘‘Here is the general sort of 
thing we are heading at,” or better still, 
“Here is the general sort of thing, plus some 
illustrations. You carry on, and as more haz- 
ardous products emerge, you continue to fill 
in the list”. 


Mr. McCleave: It strikes you as a good way 
for legislators like ourselves to come to grips 
with the speediness of the times, if nothing 
else? 


Professor Arthurs: I would think so. 
Mr. McCleave: Thank you very much. 


The Chairman: Would you want to qualify 
that Professor Arthurs by your previous 
statement that perhaps regulations could be 
allowed to take effect and then be subject to 
impeachment if fault was subsequently found 
with them? 


Professor Arthurs: As I understood the 
suggestion, it was that there was a provision 
in the statute which said “Here is what we 
are after. Here is Schedule A, some illustra- 
tions of what we are after, and regulations 


may be enacted by the Minister to add to the 
list’’. 


Mr. McCleave: 
regulation. 


So it is legislation by 


Professor Arthurs: Yes. 
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Mr. McCleave: It does become part of the 
statute. 


Professor Arthurs: It does indeed. 


The Chairman: In the analogy I was draw- 
ing I was asking whether you would suggest 
the statutory provision that there: should be 
subsequent review of things which were 
added to the list by a parliamentary commit- 
tee or by Parliament as a whole. Do you see 
that as being necessary or even as being 
possible? 


Professor Arthurs: If one were to underline 
in the hazardous products situation the word 
“subsequent”, I would certainly say that they 
should be subsequent, that the regulation 
should take effect immediately. Naturally, 
there may be controversy arise. For example, 
one can visualize certain circumstances in 
which a pressure group might say that a cer- 
tain thing ought to be proscribed and, per- 


‘haps with undue haste the decision is made to 


proscribe it. Upon further consideration, par- 
ticularly by a body of legislators, parliamen- 
tarians, it might be decided that it was inap- 
propriate and ought to be taken off the list. 
So, I certainly see both of these things as 


operating: immediate taking of effect, and 
subsequent review. 
Mr. Baldwin: Mr. Chairman, I wish to 


express my appreciation. I think we have had 


a very excellent learned and very helpful 
presentation. I would like to add to my 


knowledge a little. 


The discussion that Professor Arthurs had 
with Mr. Stafford, concerning statutes which 
contain general statements of principles and 
then, I suppose, as a result, a lot of regula- 
tions would have to be passed. The two clas- 
sic examples in my mind are the Transporta- 
tion Act and the Broadcasting Act, each of 
which are centralized around a set of princi- 
ples. As I understand you, Professor, you en- 
visaged the likelihood of more of this type 
of statute and consequently more regulations 
being enacted from time to time and flowing 
out of that the need for some kind of control, 
observation or ‘check; is that right? 


Professor Arthurs: That would be a fair 
statement to make. 


Mr. Baldwin: I thoroughly agree with you 
on that. Forgetting the question of publica- 
tion, I think our discussion centered more on 
the question of remedy, of relief. I might be 

29815—24 


Statutory Instruments 


21 


pardoned for saying that we are sort of 
grouping now with regard to these commit- 
tees. When you go into the House of Com- 
mons you see 25 to 30 members and there are 
19 committees sitting, which indicates that we 
have not yet found the ideal solution and 
probably never will. Is there a possibility, 
however, that we can make use of both types 
of committee; using the standing committees 
for a general surveillance from time to time 
of regulations or even the regulatory bodies 
which have been established by statute, 
because as you say the personnel of those 
committees presumably will have acquired a 
certain degree of expertise in this particular 
subject matter; having a special committee 
charged with the responsibility, even in con- 
junction with the Registrar General, as Mr. 
McCieave said, or independently with such 
assistance as it may have of inquiring into 
cases where there has been injustice, where 
there have been instances of effects of regula- 
tions which were never contemplated and so 
on. In other words, a committee which has' an 
expertise on regulation. I put it to you 
because of the problems we are experiencing 
in committees, the time spent, the difficulty in 
ensuring adequate numbers to attend, is there 
a possible case to be made for leaving to the 
standing committee group the opportunity to 
survey, generally, policy terms, to see if there 
has been a tendency to conform to what the 
act required, and _ possibly individual 
instances, but also having a special committee 
about which I will say more later, which 
would have this other special knowledge. 


Professor Arthurs: I have not put my mind 
to that possibility, but one difficulty I visual- 
ize is that you might have two committees 
reaching rather different conclusions because 
of their different points of view. Let us face 
it, one develops a psychological investment in 
one’s function. You give a man a role to play 
and he plays that role. You say, “Your role is 
to ferret out injustice in regulations”, and 
people ferret out injustice in regulations. You 
say to someone, “Your role is to develop a 
coherent and fair system of administering this 
particular subject matter”, one tends to focus 
on that problem. I suppose in a sense that 
kind of conflict is bound to occur. Whether it 
is worth the inconvenience and possible 
resulting confusion to ensure that nothing 
slips by that really does warrant scrutiny, I 
think there is an argument to be made in that 


regard. 
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Mr. Baldwin: I could supplement that by 
saying I have experienced the same qualms 
as you. My feeling, however, has always been 
that eny committee or any group of commit- 
tees will only touch the very surface of these 
regulations and that the main function of one 
committee, or all the groups of committees 
for that matter, will be to put the fear of God 
into the people who draft the regulation, so 
there will always be this Sword of Damocles 
hanging over them. Consequently, if you had 
a committee with this expertise which in a 
few well-documented and _ well-publicized 
cases came up with some varying examples, 
as they undoubtedly will without looking too 
far, of the sort of injustices I mentioned, this 
would be the real gain that we would make 
in Parliament. I have all your fears about the 
variations and the flexibility of treatment 
which the standing committees might give. 
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Professor Arthurs: Sir, may I just respond 
by saying a word about the “fear of God” 
theory of administrative law, because I think 
that is quite important. I quite concede that 
there are in any administration, whether of 
federal government, provincial government, 
or heaven help us even the university, people 
who are so rule-minded, so insensitive to 
human beings that they insist on going 
ahead and deliberately trampling over people, 
whether by making regulations or particular 
decisions; that obviously does happen. How- 
ever, it seems to me that many more in- 
justices are perpetrated by well-intentioned 
people who simply have not directed their 
mind to the problem, and that the solution 
for those people who encompass the great 
majority of cases is not to put the fear of God 
into them. They just have not directed their 
mind to the problem. 


Rather, it is to create an atmosphere in 
which they see as part of their regular func- 
tion the protection of the rights of the citizen 
that you and I, I am sure, are both concerned 
about; to create an atmosphere amongst 
administrators in which they see their objec- 
tive not only as getting from point A to point 
B in terms of executing policy, but of going 
there by a route which is consistent with 
what we would want in a democratic society. 
How do we do this? Not by scrutiny, whether 
by court or by committee afterwards, I am 
sure we can avoid that, but we do it at the 
beginning of the process. We do it by holding, 
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for example, seminars of administrators who 
are in a position to make this kind of deci- 
sion; we do it through training, manuals, 
publications, statements, however binding 
they may be—I am not suggesting they neces- 
sarily have to have legal force—we do it by 
creating a consciousness in the minds of peo- 
ple who are taking decisions and making 
regulations, that they must be sensitive to 
these other values. With all due respect, 
although many of them are very fine people, 
they are very busy people and they have 
never been asked, except in a critical sense 
when they have offended, to put their minds 
to those values. Now I say, let us do some- 
thing affirmative before the fact, rather than 
to punish them after the fact by embarrass- 
ment. 


Mr. Baldwin: I probably should have 
indicated there are refinements of the fear of 
God. Fear of God into those administrators 
who deliberately set about to achieve the 
kinds of results which they must realize have 
unfair and improper results. Let us say a 
healthy anxiety about the Lord with respect 
to those people who simply do not let their 
mind wander through to the ultimate conclu- 
sions of the actions which they are setting in 
motion. I am only judging from my experi- 
ences in the Public Accounts Committee but I 
think when people realize they are going to 
be, or can be, subjected to this very keen, 
very searching scrutiny, they are going to 
take that extra step forward, or those extra 
series of steps to carry their mind through to 
the consequences of the actions they are 
about to launch the government or their 
department into; that was my intention. I 
fully realize that 95 per cent fall into the 
latter category. Let us consider this question 
of a special committee. If we did have such a 
committee, do you think it would be adequate 
if it were established under the Standing 
Orders, or do you think there is a necessity 
for a statute setting out its powers? 


Professor Arthurs: I am not sure, again, 
that I have strong views, but I wonder if 
perhaps we might not go through a little peri- 
od of experimentation. I do not know how 
readily that kind of statute can be changed in 
order to improve it with experience; whether 
the dignity you accomplish by having it in a 
statute outweighs, I would think, the relative 
sacrifice of flexibility in terms of responding 
to the problems as they emerge over the 
years. There is a saw-off to be made there. 
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_ Mr. Baldwin: I have two more questions, 

Mr. Chairman. With all due respect to my 
friend Mr. Brewin, have you given any 
thought to the question that if there was a 
special committee, should the Senate be 
included in it, having in mind the question of 
continuity and so on? I think that in some 
jurisdictions there are committees which 
embrace both Houses. And assuming that the 
Senate is considered healthy and still living 
in Ottawa, would there be any benefit in hav- 
ing members of the Senate, who do represent 
a certain broad view, on the committee? I am 
not advocating this, but I am just asking for 
information. I was just thinking of your col- 
league, Mr. Knowles. 


Mr. Brewin: I share his views. 


Professor Arthurs: I would not want to 
,enter into this debate, sir, but obviously the 
answer does flow out of your feelings about 
the future of the Senate. And if one is looking 

_ for more useful things for the Senate to do, 
_ this might well be one of them. If one comes 
to the conclusion that as an institution they 
are not to be rethought, then one comes to a 
different view. I really would not care to say 
that it grows out of this Committee so much 
as it is an inference to be drawn from one’s 
general view of the function of the Senate. 


_ Mr. Baldwin: Mr. McCleave raised an issue 

on which I would like to enlarge. Is there a 

_ case to be made for these two positions or 

f functions? If we did have such a committee 

or a series of committees, what would be the 
capacity of such a committee to deal with the 
regulations enacted under a statute, which 
would expire after being laid before the 
House unless it has already been confirmed 
by Parliament? The other alternative is the 
one Mr. McCleave mentioned, namely a regu- 
lation that can be impeached. Have you any 
thoughts as to what procedure would be 
adopted for such impeachment? Of course, 
those are two different approaches to the 
same problem, the opportunity of a parlia- 
mentary committee to study and do some- 
thing about a tegulation, either to confirm it, 
or to kick it out of existence. 


Professor Arthurs: I think my preference 
- personally would be for the latter alternative, 
_ that is, the alternative in which the regula- 
tion takes effect subject to impeachment. As 
far as impeachment is concerned, I would 
visualize a procedure in which the committee 
made a report on the impugned regulation. 
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That is, it simply did not lay it before the 
House, but it gave a statement in fairness to 
both the objections to the regulation and the 
response to those objections made by those 
responsible for its promulgation. And that 
report would be laid before the House, which 
could then proceed intelligently to debate it..I 
would envisage the possibility of a resolution 
of the House accomplishing the impeachment, 
if that were the will of the House. But I 
would hope that this would not be a regular 
procedure. I would expect it would not be. 
Cne reason I feel quite strongly that there 
ought to be a reasoned analysis of the regula- 
tion and its defects and its advantages, would 
be to ensure that that step was taken soberly 
and not casually. 


Mr. Baidwin: Thank you. 
The Chairman: Mr. Morden. 


Mr. Morden: On the process of impeach- 
ment, should that be provided for? Do you 
see any injustice or practical difficulties in a 
regulation coming into force, and persons 
being prosecuted perhaps or rights being 
changed, and then the regulation subsequent- 
ly being annulled by a resolution of the 
House? Is that a risk that you think has to 
be run? Or can you see any safeguard pre- 
venting that? 


Professor Arthurs: Well, I can see immedi- 
ately that it is a risk, and it is a risk that 
looks particularly gruesome when, as you 
pointed out, the regulation is ultimately 
repealed. To the extent possible, perhaps we 
might think of remitting the penalty in such a 
circumstances. That is one slight response to 
your question. But of course it does not meet 
the situation where there might be, say, a sig- 
nificant business loss or something of that 
sort occasioned by the regulation. 


Yet I really do not see any alternative to 
the expedient transaction of public business 
which is after all not lightly done, not done 
entirely without guidelines laid down by Par- 
liament and not, for better or for worse, 
immune from challenge in court on the 
grounds of ultra vires, on the grounds that 


the regulation is not authorized by the 
statute. 
Mr. Morden: On the subject of judicial 


review, you indicated an opinion that in 
many cases courts are not too sympathetic to 
the regulation making the process and they 
perhaps interpret the enabling legislation lit- 
erally to come to a particular result. Can you 
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envisage any circumstances or situations 
where it would be proper to insert in the 
statute a prohibitive clause preventing a court 
from passing on the validity of a regulation? 
Or would you think that that would be a part 
under any circumstances? 


Professor Arihurs: I would not be terribly 
anxious to press for that. I know that prohibi- 
tive ciauses are not much in favour these 
days, but I would like to see them reserved 
where they are used for adjudication rather 
than for regulation-making. It does not hap- 
pen so very often that it is a significant 
problem. 


Mr. Morden: Ultimately you would say 
there should not be any prohibitive clause 
preventing judicial review of regulations, as 
opposed to adjudication? 


Professor Arthurs: I would prefer to put it 
in terms: that I do not see this as a terribly 
pressing matter, and just to leave it at that. I 
know people feel strongly about it and this is 
one of those areas in which I see no impor- 
tant advantage to be gained from doing that, 
and I see some disadvantage. And I would be 
content just to leave that matter as it present- 
ly stands. 


Mr. Morden: With regard to those regula- 
tions that you referred to that bear on only 
specified individuals or a very narrow group, 
is it your submission that the legislation con- 
ferring the power to make those regulations 
should have a requirement in it that the regu- 
lation cannot be made or come into force 
without prior opportunity to be heard for 
consultation, end that it is a condition prece- 
dent to the iegal validity of the regulation? 


Professor Arihurs: I think not, although I 
immediately concede that it is possible to dis- 
guise an adjudication as the making of a gen- 
eral rule, which in fact operates on a public 
of one. But I think we run into the same 
difficulty even in adjudications, if that is 
what this turns out to be. There are situations 
in which the harm done requires the making 
of an effective determination of rights first, 
and perhaps subject to subsequent hearing 
and repeal of the regulation or amendment of 
the regulation, subsequent to hearing. Take 
our dangerous substances situation again. It 
may well be that someone is greatly harmed 
in a business sense or reputation sense by the 
promulgation of such a regulation. And yet if 
there is a genuine fear of physical harm, or 
death coming to someone, I think most of us 
would say: “Pass the regulation rapidly, then 
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hold your hearing. And if it turns out that the 
factual base of the regulation is incorrectly 
conceived, then one must amend or repeal.” 


Mr. Morden: Generally, do you feel famil- 
iar enough with dominion legislation to haz- 
ard an opinion as to whether or not, in your 
view, proper use has been made of the pos- 
sibilities of conferring power to make regula- 
tions? I gather from what you say that per- 
haps not enough use to date has been made of 
that legislative device. 


Professor Arthurs: I certainly am not inti- 
mately familiar with dominion legislation. I 
work more often than not in the provincial 
field. But I think what I was addressing 
myself to was more what I understand to be 
a widely held view that there is something 
intrinsically wrong with regulations. It was 
really to that view rather than to the actual 
body of law that I was addressing myself. 


Mr. Morden: Well, perhaps for a moment 
we could get into the comparative approach. I 
understand you have some familiarity with 
American administrative law. 


Professor Arthurs: That is right. 


Mr. Morden: Some substantive American 
administrative law. Is more frequent resort 
made in congressional legislation to the power 
to pass regulations or rules than is made, say, 
by Parliament in Canada? 


Professor Arthurs: I think so, from my 
fairly remote observation of it. My impression 
is that rule-making is a very important func- 
tion of many administrative agencies. But 
here again I stress that often the choice is not 
between legislation and rule-making but 
between rule-making and decision-making, 
and that where we might tend to give the 
power to make decisions on an ad hoc basis 
to an administrator I think the Americans 
would tend to go the regulation-making route. 
But that varies of course from field to field. 
Certainly the public hearing device for exam- 
ple in connection with rule-making is much 
more widely resorted to in the States under 
the aegis of various administrative agencies. 
But I think that although it has its costs on 
oecasion, although it often slows down the 
processes, it does often result in a more 
sophisticated and pointed operative rule. 


Mr. Morden: I do not know how much 
longer I will be, Mr. Chairman. I had three 
rather detailed short questions. 
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The Chairman: I am quite prepared to 
entertain them, Mr. Morden. 


Mr. Morden: You probably noticed that in 
Dominion legislation—certainly in provincial 
legislation—just about every statute confers 
the power to generally make regulations for 
carrying into effect the purposes and the 
provisions of this act. Now do you have any 
view one way or the other on such a wide 
power-conferring section? 


Professor Arthurs: Although the power 
appears on the face of it to be wide, in a 
number of cases that I have read certainly it 
is not usually held to sustain anything more 
than fairly routine procedural regulations. In 
fact, it is quite the contrary and, on occa- 
sion, when there has been an attempt to sus- 
tain substance of regulations under that 
power it has failed. So, the way in which the 


courts have construed that typical provision 


has not in fact been wide. 


Mr. Morden: What about the power to 
make regulations to confine the meaning of a 
word or a term in the act—in other words 
instead of putting it in the definition section 
of the statutes, leaving it to the regulation- 
making authority to define the act. 


Professor Arthurs: Actually, that expedient 
is not designed simply to define words, it is 
really to define the operative scope of the 
act very often. And that sort of thing can 


only be done in many, many situations with 
| experience. There is simply no point, for 


example, sweeping in everybody that might 
conceivably come within the broad definition 
of a word, nor is there any point in excluding 
some people until you have had some 
experience. 


Mr. Morden: It can be a good thing in a 
proper context. 


Professor Arthurs: I think it can be an 
extremely useful thing and I think the con- 
trary could be very hurtful. You may find, 
for example—let us suppose that we are deal- 
ing in some area of employement—that major 
problems can be gotten at by dealing with 
certain industries or employers of a certain 
size and that over a certain size the problems 
for one reason or another take care of them- 
selves, or in certain sectors of industry the 
problems take care of themselves. I view that 


as avery useful expedient. 


Mr. Morden: What about the power to 
make regulations which would have the effect 
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of amending provisions already enacted in a 
parent statute—or can you not answer that in 
the abstract? 


Professor Arthurs: You cannot answer that 
in the abstract because first of all you do not 
know whether they are amending it. That 
may be a highly contentious issue and it may 
be denied by those who made the regulation 
that they have in fact amended. But I sup- 
pose the classic case is really the War Meas- 
ures Act litigation. 


Mr. Morden: The chemicals reference. 


Professor Arthurs: Yes. In such cases, 
frankly, it is so libertarian, I would have to 
say, that I am really not in favor of overtly 
permitting amendment of the authorizing act 
by its regulations. 


The Chairman: I would like to direct one 
question, Professor Arthurs. 


With respect to the review body which you 
were suggesting, namely that it should be the 
standing committees—I suppose from our 
point of view this is the most pointed recom- 
mendation that you have made to us—we 
must recognize that unless there had been a 
fairly widespread feeling that there should be 
some review body this Committee would not 
have been set up, therefore we are operating 
within that general parliamentary context 
and so are obviously pretty interested in the 
question of what body should conduct that 
review if there is to be review. 


Now it could be argued that even with the 
assistance of a technical staff it would be 
beyond the interest and even beyond compe- 
tence of a particular parliamentary standing 
committee to deal with regulations in its sub- 
ject matter area. But I suppose your answer 
to that would be to the effect that if the 
regulations were drafted in such a technical 
way that they had no reality for the people 
who were involved with this area then they 
were badly drafted and this alone would be 
reason enough to submit them to the scrutiny 
of that committee—to ensure that they were 
put in a form which was meaningful to the 
consumer. The agriculture committee, for 
example, usually has a fair number of farm- 
ing representatives and I suppose they can, 
from one viewpoint, be considered to be con- 
sumers just as the justice committee, with its 
large number of lawyers, can also be said to 
represent the consumers in that area. 


Professor Arthurs: I think the answer you 
attributed to me in your question is right but 
I would just add that there are in fact techni- 
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cal questions which are, for better or worse, 
beyond the capability of any of us who are 
not experts in the field and it then becomes a 
contest of experts—the departmental experts, 
the committee’s experts, the experts brought 
forward by those being regulated. You know, 
the committee is in a better position to evalu- 
ate that contest if it has its own expert advis- 
ers than otherwise but at a certain point you 
must probably give deference to the people 
whose professional qualifications you most 
respect. That problem is encountered in terms 
of expert testimony in courts of law, I think 
probably it will be encountered here as well. 
But you cannot always draft regulations in 
laymen’s language; in a given field of activi- 
ty, say regulation of drugs or something like 
that, it might simply not be to the problem. 


The Chairman: There is one other area that 
I would like to raise with you, the criteria 
that might be used by a review committee for 
reviewing regulations. I suppose this is one of 
the most subtle questions that will face us. 
Should the content of the regulations be 
excluded, in your opinion, from the review? 
If this review were to be conducted by a 
standing committee should the committee 
take the view that this is a matter of policy 
which has been established in the legislation, 
that no further discussion should be allowed 
on this from the policy viewpoint, and should 
their consideration be solely technical—it is 
intelligible and is it within the powers con- 
ferred by the statutes? 


Professor Arthurs: Well it is certainly those 
two questions but I would think, particularly 
when we are talking about a pericdic over- 
view, that I would certainly favor a policy 
discussion. I think that there has to be some 
ventilation of those policy judgments which 
are made between the broad boundaries of 
the statutes and that a committee is an appro- 
priate forum for that ventilation. So I wouid 
not want to draw the net too tight in terms of 
the kind of issues that can be raised. And, 
quite the contrary, I would think that many 
statutes are, to be frank about it, totally 
open-ended in terms of policy judgments. 
There is a concern, there is a social prob- 
lem—we must do something about it. We do 
not know what to do about it. At the moment 
we have to somehow move, equip somebody 
with the power to feel his way through the 
situation. Fair enough that he should do that 
but fair enough equally that he should 
account, that he should report. Who better to 
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report to than people who are charged wiir 
that area of concern. 


The Chairman: You have the danger 
though, having fought a legislative battle per- 
haps on a sirictly political basis in one session 
of parliament, that after the act is carried 
through by a government majority accepting 
the policy views in the bill regulations are 
made and then those regulations come back 
in the next session, perhaps to the same par- 
liament or even a different one, and you fight 
the policy battle again in terms of the regula- 
tions—or has the policy been decided once 
and for all? Mr. Brewin? 


Mr. Brewin: You still have your majority, 
do you not? I do not want to answer for 
Professor Arthurs but, to put it in the form 
of a supplementary question, you still have 
the same policy makers in control, do you 
not? 


Professor Arthurs: You sometimes have a 
parliamentary majority, Mr. Brewin, but... 


Mr. McCleave: It has not been representa- 
tive of the last five years, then. 


Mr. Brewin: I have been raped when there 
was a good parliamentary majority—not nor- 
mally, but in fact. 


Mr. Stafford: 
majority. 


A good parliamentary 


Mr. Brewin: A working one, not a very 
good one. 


Mr. Stafford: That is what you said. 


Mr. Brewin: I meant from the standpoint of 
it being able to carry out what it wanted. 


Professor Arthurs: Oftentimes the bill does 
not in fact contain a statement of policy. Fre- 
quently the bill simply says that the Minister 
may make such regulations as he may deem 
proper, or that the board may do something 
or other, which is described in equally vague 
terms, and although there may have been 
discussion about whether this is a problem 
and should we do some identified something 
about it, a policy judgment has not in fact 
been made. If it has been made, it has been 
made in Hansard and not in the drafting 
stage. I see no objection to the ventilation of 
that policy. 


The Chairman: Even if it amounts to a 
rehash of what was gone through and, as you 
say, reported in Hansard the previous year. 
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Professor Arthurs: I am not so naive that I 
believe this is necessarily true, but I would 
hope that a responsible committee would 
accept its limits. But let us face it, a statute 
which was passed 10 or 20—or perhaps 40 or 
50—years ago when that debate took place 
may have become obsolete. It is better that 
we should know about it. 


The Chairman: Mr. Brewin. 


Mr. Brewin: Would it not be asking the 
parliamentary committee that was set up to 
abrogate its appropriate functions if it did not 
consider questions of policy and merely con- 
sidered questions of form? Personally I can- 
not imagine a parliamentary committee so 
self-denying that it refused to go into ques- 


tions of policy and law. 


Professor Arthurs: That fact of human 
nature may render the merits of our discus- 


sion more or less irrelevant. I suspect there 


might be a drive in that direction in any 
event. 


The Chairman: I suppose that is more true 
if you follow the recommendation you have 
made to us, that regulations be referred to 
the standing committees. If you had a special 
standing committee which only dealt with 
regulations, and to which all regulations were 
referred, I think you might tend to get a 
purer consideration, if I may put it that way, 
of the regulations which were submitted to it. 


I think the very fact of your suggestion car- 


ries this implication of policy review. 


Professor Arthurs: How can I go on record 
as being opposed to purity? You are putting 
me in an awkward position. 


The Chairman: If there are no further 
comments, we will perhaps have to leave 
Professor Arthurs in that ambiguous position 
for the rest of time. 


We will have another witness before us at 
3.30 this afternoon. Before we adjourn this 
morning I would like to say how grateful we 


are to Professor Arthurs. I know that many 


members have had to leave this meeting 
before we completely finished to attend other 
committees, but the fact that the discussion 
has continued to this point indicates the 
degree of interest that we have had in 
Professor Arthurs and in his presentation. I 
think it was one which not only canvassed the 
field extensively but on very many points 
convassed it intensively as well. I think this 
has been an excellent introduction to the 
whole subject at our first public hearing. We 
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are very grateful to Professor Arthurs for his 
presentation this morning and for the fact 
that he was able to get our hearings off to 
such a fine start. Thank you. 


Professor Arthurs: Thank you. 


_ The Chairman: Mr. Stafford, would you 
like to move adjournment? 


Mr. Stafford: I so move. 
Motion agreed to. 


The Chairman: This meeting is adjourned. 
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The Chairman: Gentlemen, we are pleased 
to have as our witness this afternoon, 
Professor Lloyd Brown-John, Assistant 
Professor of Political Science at the Universi- 
ty of Windsor. Professor Brown-John was 
educated at the University of British 
Columbia and the University of Toronto 
where he has substantially completed his doc- 
toral work and he has also spent two years in 
this city with the Department of External 
Affairs where he worked with the drafting of 
orders in council and therefore has some 
practical familiarity with this field as well as 
a considerable theoretical influence in it. He 
is one of the few men who has actually 
worked in the area and perhaps I can almost 
say has lived to tell the tale; at least has lived 
to be able to appear before us in a capacity 
not related to government and we are very 
pleased to have him with us. Without any 
further fanfare I will call on Professor 
Brown-John. 

If you have a prepared statement we will 
be pleased to receive that in the beginning, 
and afterwards we will have a dialogue 
between yourself and the Committee 
members. 


Professor C. Lloyd Brown-John (Assistant 
Professor, Department of Political Science, 
University of Windsor): First let me say that 
I find it rather intriguing that the House of 
Commons at long last has found it possible to 
establish a committee to look into something I 
thought only a few “nuts” like myself could 
get involved in and get very excited about. 
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I think the matter of what you call statuto- 
ry instruments and what I call delegated 
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legislation, is something which affects people 
perhaps more than they think it does. 
Primarily I became interested in it because I 
am concerned about the individual and his 
relationship to his government. 


First let me say that I am approaching this 
thing with a number of presumptions in 
mind. First, I presume that there is a require- 
ment for statutory authority to create subor- 
dinate legislation, and thus I am not prepared 
to question the need for subordinate legisla- 
tion. I may question, as anyone else would, 
the quantity of legislation which is produced, 
but there is no question in my mind that it 
should be employed. 


Secondly, I feel that the House of Commons 
or Parliament—and I prefer to use the term 
“Parliament”, I must admit—Parliament 
alone has a an authority and a responsibility 
to exercise in regard to delegated legislation. 
I feel that the responsibility has not been 
adequately exercised in the past years; in 
fact, as far back as you care to go in Canadi- 
an parliamentary history. If you stop and 
look at it for awhile you probably will agree 
with me. We are going through reforms now 
in procedure and I think this is simply a 
matter of procedural reform. 


Third, I presume that it is within the Com- 
mittee’s terms of reference to consider the 
nature of the various forms of delegated au- 
thority. Here I am not talking exclusively 
about delegated legislation as such; I am talk- 
ing also about the means by which it is 
created. 


I follow on that to another presumption, 
and that is that it is clearly within your terms 
of reference to consider a means of reviewing 
how you can achieve greater precision in the 
legislation which is produced, in the statutory 
instruments themselves. 


Also, I am working on a _ presumption, 
which I think the existence of this Committee 
vindicates, that there is some need for more 
adequate parliamentary supervision of the 
legislation which is produced. 


Finally, of course, I believe that you are 
looking for suggestions as to how this might 
be better accomplished. I am simply going to 
outline one idea I have. It is one I have had 
for a number of years and have done a lot of 
research and work on, so I am prepared to 
launch it to you with that in mind. 


I am sorry, there is one other presumption 
I did not mention. It is in the public interest 
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that Parliament accept and maintain in fact 
its responsibility for legislation enacted pur- 
suant to delegated authority. I should have 
mentioned that because it is in effect the crux 
of the question. 


As I say, I do not deny the need for ena- 
bling legislation or for provision in statutes 
which will grant administrators, ministers the 
right to create this legislation. Nor am I 
impressed by charges which are made my 
members of Parliament that the country is 
becoming bureaucratically run, that it is a 
country of bureaucrats. I think I would hold 
Parliament primarily responsible for this. If 
Parliament feels that the civil service is 
usurping its role, then Parliament has the 
capacity and the duty to step in and take 
over. It is fully competent to do it and should 
in fact do so. 


My own research in this field has suggested 
to me that all too frequently the production 
of subordinate legislation has suffered from 
an absence of precision and consistency and I 
will, I hope, given the opportunity, cite you 
some examples of this. I think examples can 
be multiplied indefinitely, but I will give you 
one particular case which exemplifies a num- 
ber of crucial points, both concerning the 
delegation of authority and what I fear most, 
the subdelegation of authority; that is, the use 
of a regulation as a means for re-delegating. I 
think this is quite without the competence of 
any minister to do by statutory interpretation. 
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I have gone through in my own studies 
some of the procedures which are currently 
available for parliamentary review of subor- 
dinate legislation: to wit, committees, ques- 
tions, various forms of debate, I think the 
standard procedures which any text book 
would outline for you. I think that I can 
conclude, and if you have John Kersell in 
here at some later point he will agree with 
me on this, that the procedures presently 
available in the forms of debate and questions 
are not adequate, and they are not adequate 
primarily because the members themselves 
nave no way of being informed of what is 
going on. In this sense I would say that the 
one weakness here stems from the Regula- 
tions Act itself. I believe the Regulations Act 
is badly in need of revision: it is imprecise; it 
is inadequate, and I think a lot has to be 
done in that respect. 


I would like to make another comment on 
my own particular interest in this field. I 
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have become interested in a peculiar theory 
about what Parliament is doing and why it is 
doing it. The theory is what I call the theory 
of cocoon individualism, and that is that Par- 
liament today is acting in a fashion of creat- 
ing legislation to protect the citizen in spite of 
the citizen himself. In other words, it is pro- 
tecting him from evils which he does not 
know. I think that this type of cocoon 
individualism is a recognition of the individu- 
al’s rights; on the other hand, it has all the 
inherent dangers of a bureaucratic state or of 
a state which is overgoverned. I fear more 
than anything pleas which are made for 
more government action, for more govern- 
ment participation in other areas of individu- 
al endeavour. I fear this simpiy because the 
individual himself is demanding that govern- 
“ment regulate his life. This is becoming over- 
_ done and I think that if it has to be done by 
statute then it is incumbent upon the par- 
liamentarians to maintain a control to prevent 
the next logical step, which is down to a 
_ bureaucratic operation or bureaucvatic control 
over the individual. 


7 I want to mention just briefly some exam- 
_ ples of the type of authority which Parliament 
delegates to various people. Here I will not 
even pin it down to ministers because in 
many cases it is not a minister; it may be an 
action exercised by right of minister—the 
minister may do something within a statute. 
Bri the type of authorities which are exten- 
' sive, and I will give you an example from a 
series of regulations of the extent to which 
-this can be pursued, and to the point where I 
- consider it extremely dangerous. 


For example, the delegation of authority, 
the Opium and Narcotic Drug Act, Section 
3(a), permits the issuance of licences; this is 
strictly an authority delegated. The Canada 
Shipping Act, Section 413(e), permits the 
imposition of fines by the minister or by 
whomscever acts under his authority; the 
revocation of licenses, the establishment of a 
time at which something will transpire, the 
provision for an inquiry to be conducted. To 
give you an example of what I consider to be 
the dangers to which this can be pursued, I 

would cite you a series of regulations made 
{ under authority of Section 7 of the Ferries 
Act. These are a series of three regulations 
taken at random, all of which provide that if 

the Minister is of the opinion that the opera- 

tion of the ferry is no longer in the public 
interest he may revoke the license to operate 
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that ferry. There are at least two points that 
disturb me about this delegation of authority. 
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An hon. Member: Excuse me; do you have 
the numbers of those regulations? 


Professor Brown-John: Yes. The numbers I 
have are SOR/60-6, SOR/59-49 and 
SOR/59-184, all of which relate to the same 
section, Section 15(f) of these regulations. 


Mr. Stafford: What did you mean about 
revocation of licence? Were you talking about 
the Canada Shipping Act? Previously you 
mentioned revocation of licences and provi- 
sion for inquiry... 


Professor Brown-John: I was just talking in 
general. There is the Canada Shipping Act 
authority to impose fines; the Canada Ship- 
ping Act authority for inspections; Canada 
Grain Act, to conduct an inquiry. I can give 
you the section numbers if you wish. 


Mr. Stafford: What about provision for 
inquiry? Was that related to the Inquiries 
Act? 


Professor Brown-John: No; this is without 
reference to the Inquiries Act. That would 
presumably relate to the manner in which an 
inquiry would be conducted. 


Mr. Stafford: Perhaps if you referred to the 
statutes we could use this for educational 
purposes, you see. If you would mention the 
Canada Shipping Act and then continued, we 
would take it for granted you were talking 
about the Canada Shipping Act. 


Professor Brown-John: I am sorry; I forgot 
to mention that there are a whole series... 


Mr. Stafford: If you will mention the au- 
thority it will be of more value to us when we 
read the proceedings later. 


Professor Brown-John: Yes. 


Mr. Stafford: Some of these statutes even a 
practising lawyer never sees. 


Professor Brown-John: For example, there 
is an interesting provision in the Canada 
Dairy Products Act, Section 84. There are two 
of them, in fact. 


Whenever the inspector believes—whatever 
it is—he may seize the dairy product. It 
seems to me the physical action of seizing is a 
delegated authority from which there appears 
from that Act to be no appeal. 
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That is why I went to the Ferries Act and 
these regulations made thereunder. It simply 
says that if the Minister is of the opinion that 
the operation of the ferry is not in the public 
interest he may revoke the licence. 


First of all, there is no determination—and 
I know that certain people will differ with me 
here—of what is, and who is going to define, 
the public interest. The Glassco Commission 
had the unmitigated gall in Volume 4 to sug- 
gest that only the Cabinet is competent to 
determine public interest, or public opinion, 
on defence policy. It is the most astonishing 
affront to Parliament I have seen in years, 
but it is there in full print. 


That aside, what really bothers me is a 
delegated authority to revoke a license to 
operate a ferry, from which there is no 
appeal whatsoever. That Parliament would 
permit itself to delegate such an authority, in 
spite of the fact that it may never be exer- 
cised, is, in my mind, extremely dangerous. 
This is only one. These same regulations also 
contain a phrase under SOR/59-184... 


Mr. Siafford: You are talking of the Ferries 
Act? 


Professor Brown-John: Yes, again; or the 
regulations made under the Ferries Act. 
There is a phrase that waiting rooms, or 
something, must be fitted out to the satisfac- 
fion of the Minister. God forbid that the 
Minister should wander down into some- 
body’s ferry office to see that the waiting 
rooms are fit for accommodation. Presumably, 
and quite logically, he delegates this to an 
inspector. But it does not prescribe what con- 
stitutes his satisfaction. Does he want plush 
chairs? 


I admit this is nit-picking, but the fact of 
the matter is that to the man operating the 
ferry his livelihood is at stake, and he could 
stand to lose it all with absolutely no appeal 
to anyone. This disturbs me. 


I talked to a gentleman over here about a 
series of astonishing Orders in Council. I 
have copies of them, if you are interested. 


The Chairman: 
passed around. 


Perhaps they could be 


Professor Brown-John: Yes; actually there 
are a number of things here. The two very 
crude statistical tables on the top are 
designed only to show you that I actually did 
some work on this. They are also designed to 
disprove a theory I had, which was that when 
Parliament is not in session, civil servants 
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busily run about producing Orders in Council 
and regulations, and so on. I correlated when 
Parliament was in session with the quantity 
of material that was turned out. These only 
include ones registered in the Privy Council 
Office. I found, much to my surprise, that I 
could find no correlation. My theory does not 
hold true. Therefore, civil servants, on the 
whole, are not trying to subvert Parliament 
by producing regulations when Parliament is 
not in session. 


e 1625 


Attached to this are a series of three 
Orders in Council numbered SOR/51-197, 
SOR/53-35 and SOR/53-111. To best indicate 
how one can be appalled by this I have to 
explain how I stumbled on them. I was hunt- 
ing around for something relating to the size 
of lobster traps and I cam across this Order 
in Council SOR/53-111. You see that it says: 


Pursuant to the authority vested in me 
by section 7 of the Otter Trawl Fishing 
Regulations, 


and so on—May 16, 1951. I went back to that 
Order in Council of May 16. You will note 
that there is no section 7. One can only pre- 
sume that somewhere along the way, between 
June 13, 1951 and March, 1953, the original 
Order in Council was amended; and you will 
find that it was amended, in fact, in February 
of 1953 and a section 7 added. 


That was the first problem. First of all, I 
discovered that there was a tremendous lack 
of precision in these things. They were badly 
drafted. 


The second thing, which disturbs me even 
more, is that the third one, SOR/53-111, says, 
“Pursuant to the authority vested in me by 
section 7.” In other words, an Order in Coun- 
cil has been used to sub-delegate the original 
statute which provided that the Minister 
might make regulations relating to various 
things. They then used a regulation to sub- 
delegate to a minister an additional power. I 
think this particular case, to me, is one of the 
more glaring examples of badly written, 
badly drafted regulations, regulations which 
might—and here I certainly stand to be cor- 
rected—be of questionable legality. I am not 
a lawyer and do not wish to stake my claim 
in that area, but I do think that the third 
regulation, the SOR/53-111, is a tremendous 
excess of authority. It is excess of authority 
of the statute and certainly in my mind there 
is no reason for a regulation being permitted 
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to sub-delegate an authority to a minister. I 


think this is one classic example of the sort of 
situation you can get into. 


Another type of regulation which I consider 
to be somewhat strange and imposing an 
unjust hardship—but be that as it may—is 
one made under authority of the National 
Parks Act. This is SOR/60-71, wherein section 
8(1) requires a permit to erect a television 
antenna on a building in a national park. 
Subsection (2), in fact, requires the submis- 
sion of plans and specifications for a permit 
to erect a television aerial; and, in addition to 
that, it requires a fee of $2.00. My point here 
is simply that on those people who may, 
through some circumstances, dwell in a 
national park and may wish to put a televi- 
sion aerial on their building this, in many 
instances, is an unjust imposition. Nowhere 
else in Canada that I know of is there a 
requirement for the submission of plans for 
television aerials or for the paying of a $2.00 
fee for a permit. It is creating a category of 


‘second-rate citizens, if you like, for what it is 


worth. It is not terribly important, but it 
seems to me to be an unjust imposition by 
virtue of regulations. 
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Another interesting type of situation is 
found in regulations made under authority of 
the Canada Student Loans Act. SOR/66-380 
section 26 provides: 

Whenever, under the Act or these 
regulations 

(a) Any matter or thing comes within 
the discretion of a bank such discretion 
may be exercised by a responsible officer 
of the bank. 


Perhaps it is an oversight on my part but I 
do not understand how Parliament can possi- 
bly delegate authority to a person who is 
neither a public servant nor a parliamentari- 
an, and this is what they are doing. If it were 
a medical association or a bar association 
which was set up to regulate its members by 
statute I could understand it, but because 
banks are chartered, private enterprises, 
officers of the banks are given authority to 
exercise a statutory discretion. I might add 
that this same section also contains a refer- 
ence to “under the Act’. It seems to me that 


this does... 


The Chairman: In the one you read? 


Professor Brown-John: It refers to “When- 
ever, under the Act or these regulations”. I 
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would like to raise this simple question. Is it 
possible that Parliament has delegated, 
through this authority to make these regula- 
tions—and the regulations thereby created—a 
power or a right to amend the statute? Again 
I stand to be corrected on this but it seems to 
me, at least superficially, that because it 
refers to “under this Act” in this regulation 
that one could have the right to amend or 
alter the interpretation or the meaning of the 
statute. 3 


Those are examples of some of the things I 
have come across, and they were taken at 
random. Another thing I should like to draw 
to your attention—and to me this is equally 
important—is the matter of definitions. If you 
look at the Regulations Act you will see that 
a regulation is defined under Section 2(a) as: 

...a rule, order, regulation, by-law or 
proclamation. 


To my mind this is the most imprecise 
form of statutory definition one could imagine 
because a rule, a regulation, an order, a by- 
law, a decree and a minute are completely 
different things. However, for some strange 
reason people use them and for some strange 
reason Parliament has not seen fit to define 
these things precisely. 


In searching through the limited literature 
that is available on this subject—writings by 
men such as E. A. Driedger and A. D. P. 
Heeney, who have written bits and pieces on 
these things—one finds that they all provide 
limited definitions. Driedger distinguishes 
between a rule and a regulation and also tells 
us what a by-law might be interpreted as. 
Heeney simply devotes his study to defining 
an order and a minute. I think the Glassco 
Commission refers to orders in council as 
being all-inclusive. I have yet to pin this 
down. You will find this in volume 5, page 35, 
of the Glassco Commission report, where they 
are extremely critical of the overuse of orders 
in council. I am very much inclined to agree 
with them in this respect because I think 
orders in council might be interpreted as pre- 
rogative orders, which they have not been in 
practice. There is a tremendous—and I do not 
understand it—fetish among the public serv- 
ants in Ottawa to produce orders in council. 
When in doubt write an order in council. This 
means that it has to be thrown through Cabi- 
net. It acquires a degree of formality which I 
think probably far exceeds the content of the 
order in council. I very strongly believe that 
the Regulations Act must be revised. There is 
absolutely no question about this. Such terms 
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as orders, rules, regulations, minutes, by-laws 
and decrees must be more precisely defined. 
There is no question in my mind about this. I 
defy you to find a definition for “decree’’ in 
any of the published literature. Most authori- 
ties agree that by-laws have something to do 
with public corporations, Crown corporations. 
Nobody is sure what it is but they have some- 
thing to do with corporations. Minutes, aside 
from Treasury Board minutes, have some- 
thing to do with approval of ministerial 
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action. Then there are regulations and rules. 
It becomes a great hodge-podge of words. The 
report on the Committee on Ministers’ Pow- 
ers, which was a British Committee in 1932 
on the same subject, came to the same con- 
clusion. They said in their report: 


The commonest words in statutory use to 
describe delegated legislation are “regula- 
tions,” “rules,” and “order.” But consid- 
erable confusion is caused by their indis- 
criminate use. No attempt seems to have 
been made at any definition and delimita- 
tion of the words. 


I wholeheartedly agree with this. I defy you 
to find anything which reasonably purports to 
define whai ail these things are, and yet they 
are used with great abandon. As I said, as a 
prerogative order I think the order in council 
is far overworked—in fact, it is insanely 
overworked. If you look at the statistics I 
think you will find in the right-hand column 
the extent to which it is used, which I think 
is far too great a use. 


I do not know whether you wish me to 
make suggestions at this point or whether you 
would like me to... 


The Chairman: If you have specific recom- 
mendations to make, Professor Brown-John, I 
think it might be appropriate if you made 
them before we have any discussion. 


Professor Brown-John: Yes. I have been 
playing around for some time with what to do 
about subordinate legislation or statutory 
instruments, whatever you want to call it— 
which, by the way, is indicative of the situa- 
tion itself. I prefer to call it delegated legisla- 
tion because to my mind that is more precise. 
Your Committee is called the Special Com- 
mittee on Statutory Instruments. There are 
those who call it subordinate legislation. You 
can pretty well take your choice, but I think 
it is indicative of the degree of confusion that 
is prevalent in the use of these terms. Howev- 
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er, I have bantered this subject about for 
many years in an attempt to figure out the 
most appropriate, the most feasible means of 
handling it and based on, as I said earlier, 
the presumption that Parliament must—and I 
repeat must—assert some responsibility, it 
must acquire the responsibility for this type 
of legislation which it appears to have lost. It 
appears to have lost it, I think, basically 
because the members cannot keep themselves 
informed. What I hope to propose to you, in 
however naive and peculiar a fashion it may 
be, is a means whereby Parliament may once 
again acquire a respectable responsibility for 
the actions of its public servants. I might say 
that I do not attribute to the public servants, 
and I think I am repeating a bit, any ulterior 
motives. I think they are above and beyond 
reproach in this respect and, in fact, I have 
tangled with one of your colleagues publicly 
over this very point. 


In any event, I suggest—and I know I am 
getting on to touchy ground here, but I do 
not think there is a senator in the room— 


there should be a joint House-Senate commit- — 


tee. I do not mean a special variety of com- 


mittee, a standing committee, a select com- 
mittee or anything of this nature, I mean a 
continuing committee which can operate 


twelve months of the year. I think that per- — 


haps—and I might just take another little 
shot at you here—the biggest weakness which 
faces parliamentarians today is the weakness 
of committees. On the whole the committees, 
until the last few months when the Public 


Accounts Committee has become operative, — 
have been disastrous. I think the individual © 


committees, the procedure and the attitude of 
the members on the committees require a 
considerable amount of modification. I might 
generalize here and say that I think many 
Canadians would strongly object to the politi- 
cal playing around that goes on in commit- 
tees. To my mind committees are not second 
debating chambers; they are not houses of 
commons in miniature; they are working 


bodies that are here to do something irrespec- — 


tive of the party lines of the people involved. 
I think the Public Accounts Committee, with 
an opposition member as the chairman, may 


in effect be proving that it can do this work if 


it can keep its sticky fingers out of political 
overtones. I know this hits at members of 


Parliament but I am really sincere about this. . 


This is not a game, it is the place where 


people are supposed to be doing the nitty- 


gritty work of legislation. 
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In any event, I think the type of committee 
I have in mind would be a committee of 
approximately 15 members. Do not ask me 
why I chose 15, other than I think that the 
functions of government departments can be 
neatly broken down into four categories. I 
will not outline them, but I think they can be 
subdivided so that subcommittees of this 
main committee of, say, three or four people 
at a time could work as a review committee. 


This committee, in my mind, would be 
chaired by a senator. Again, I know this does 
not go down too well with members of the 
House of Commons, but I think the nature of 
the work—keeping in mind that subordinate 
legislation is perhaps the dullest and drabbest 
form of legislation imaginable and keeping in 
‘mind, too, that there is not a lot of political 
hay to be gathered in the subordinate legisla- 
tion field—would be such that the senate is 
eminently qualified to do this task. I think it 
dis very well qualified and it has some capable 
people. If you wish, I can document the last 
‘100 years of the work of senate committees as 
I have this available. Besides, it has little else 
to do and I think it would be most attractive 
‘to them. I think, too—I am not trying to be 
facetious, Mr. Chairman—there is an underly- 
ing presumption that if the senate should be 
abolished, why the hell not abolish it, but I 
do not think it should be abolished. 


- Professor Brown-John: I proposed a sena- 
tor as chairman of this committee because I 
think the senators are in a position to main- 
“tain a continuing review of subordinate legis- 
lation. What I am launching here is a formal 
procedure involving this joint committee on a 
continuing basis, that is when the House is in 
session or not in session, with the Privy 
Council as a form of registrar’s office, in 
| much the same form as they are today. 
_ The Chairman: Professor Brown-John, per- 
haps it might be helpful if you were to read 
this document to us, of which you have given 
“me a copy. I will have it circulated to the 
other members subsequently, but it is an out- 
line of your proposed committee and perhaps 
if you were to go through this and read it to 
us step by step it might clarify the situation. 


” 


. Professor Brown-John: I will apologize for 
its bad writing. As you know, I am not a 
lawyer and cannot afford to be one. When i 
‘said I have actually written Orders in Council 
ne can somewhat shudder at the result 
ecause I think this is a fine example of how 
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badly a layman can write a proposal of this 
sort. 


Mr. Stafford: You do much better than a 
lawyer, what are you? 


Professor Brown-John: I am a public 
administrator—a retired public servant. This 
committee, I propose, would consist of 15 
members drawn from both Houses of Parlia- 
ment—8 members from the Senate and 7 
members from the Commons—the chairman 
to be a senator and a quorum to consist of 
three members. I say this simply because I 
know that come mid-August members of Par- 
liament on the whole just are not here and I 
suspect there would be some senators over in 
the Chateau who could be dredge out to a 
meeting. 


The Terms of Reference of this committee 
with one or two exceptions—one addition and 
two omissions—are identical to the United 
Kingdom Committee on Statutory Instru- 
ments. 


3. (1) The Committee shall review all 
proposed subordinate legislation and cer- 
tify to their correctness and authenticity 
before any proposed subordinate legisla- 
tion may be promulgated as law. 

(2) The Committee shall 
whether: 

(a) The legislation was properly enacted 
within the terms of the enabling statute; 
(ob) The legislation imposes a charge on 
the public revenues; 

(c) The legislation excludes challenge in 
the courts; 

(d) The legislation makes an unusual use 
of the powers conferred; 


ascertain 


I am not prepared to define that either. 


(e) The legislation purports 
retroactively (ex post facto) 

(f) The legislation appears to exceed the 
constitutional prerogatives of the federal 
government. 


to act 


I have added this here because I think it is 
a touchy subject, particularly on matters 
relating to the Department of National Health 


and Welfare. 
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(g) Such other reasons as the committee 
might consider appropriate. 


I have added here a section on Definitions and 
I define subordinate legislation as meaning: 
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4. (1) “Subordinate Legislation” means 
any order, regulation, rule, by-law, 
minute or decree, issued under authority 
of an enabling statute. 


This excludes prerogative Orders in Coun- 
cil—prerogative writs. 


(a) This shall not apply to orders issued 
by the Governor in Council. 


(b) These provisions will not apply to 
regulations, orders, by-laws, minutes, 
issued by a Crown agency listed in 
Schedule D of the Financial Administra- 
tion Act. 


I believe the propriety corporations of Cana- 
da still are—the one that is on strike—Air 
Canada, Polymer and Canadian National 
Railways. 


(2) For purposes of this section, 


I have not defined them because I have some 
partial definitions of what an order, a regula- 
tion, a rule, a by-law, a minute and a decree 
are, but I hesitate to get too immersed in that. 


Wext, I have labelled these by sections—not 
that it will help you at all but— 


5. No subordinate legislation may be 
promulgated until it obtains certification 
by the committee. But the committee 
must indicate its approval or rejection of 
the proposed legislation within 15 days of 
receipt of the proposed legislation when 
Parliament is in session and 30 days if 
Parliament is not then in session. 


(a) Legislation when certified by the com- 
mittee must then be published in the 
next most immediate issue of the Canada 
Gazette 


I have added this phrase “most immediate 
issue” to make it absolutely precise, I hope. 


(b) Legislation shall be laid before Parlia- 
ment within 15 days after publication, or 
if Parliament is not then in session, with- 
in 15 days of the next ensuing session. 


Here I come to the next thing which is a 
recommendation from the Committee on 
Ministers Powers—the United Kingdeom 
Committee on Ministers Powers—and a 
modification of Section 7 of the Regulations 
Act. 


6. If within 30 days after laying before 
Parliament a resolution is passed by 
either House for annulling or modifying 
the subordinate legislation it shall be 
annulled or modified as the case may be, 
by Order in Council. 
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And that, I would think, would be a manda- 
tory requirement. 


7. The Clerk of the Privy Council shall 
act as registrar for the committee. 


(a) He shall maintain a record of all 


proposed subordinate legislation includ- 
ing orders issued by the Governor in 
Council. 

(b) Every proposed act of subordinate 
legislation shall bear a number assigned 
to it by the Clerk of the Privy Council. 


These are fairly similar to the Regulations 
Act. 


(ec) All proposed subordinate legislation 
must be so registered before submission 
to the committee and copies must be 
registered in French and English. 


(d) Any purported subordinate legislation 
not so registered and certified by this © 


procedure is invalid. 


This is somewhat of a change because the 
Regulations Act, I believe, says that if it is 


not published it does not invalidate the reg- 


ulation. 


8. On an order of the Governor in 
Council the requirement of certification 
may be waived. 


(a) The order waiving the requirement 
and the subordinate legislation shall be 
published in English and French in the 


Canada Gazette in the next most immedi- 


ate issue and shall be laid before Parlia- 
ment within 15 days after publication, or 
if Parliament is not then in session, with- 


in 15 days after the commencement of the 


next ensuing session. 
9. Judicial Notice 


I simply would subscribe to the provisions of 


Section 8 of the Regulations Act and I will 


have to leave that up to your imagination. I 
have the Act here somewhere, but I do not 


know where it is. 


POWER OF THE JOINT-COMMITTEE 


To me this is crucial because we are talking 
about this in what is referred to as an “an-— 


tenatal” period, that is, before the regulations 
and rules can become law—before in fact 
they are published. It is referred to in the 
Committee on Ministers Powers as “antena- 
tal” supervision as opposed to “postnatal” 
supervision, which is the standard. It is a 
very maternalistic approach. 


10. (1) The Committee may when it is 


in doubt about the provisions of any 


proposed subordinate legislation: 
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(a) Call for a verbal explanation by a 
representative of the legislative making 
authority; 


(b) Require an explanatory memorandum; 
(c) Require technical or legal re-drafting; 
(d) Refuse to certify the proposed subor- 


dinate legislation for any of the reasons 
cited Section 3. 


That is, in excess of jurisdiction and so on. 


(2) Any decision made by the commit- 
tee under Part I (d)... 


‘That is, refuse to certify for any of the reas- 
ons in ex post facto operation or imposing 
charges and so on. Any of these reasons 

. Shall be reported to Parliament with- 
in 15 days or if Parliament is not then in 
session, within 15 days of the commence- 
ment of the next ensuing session. 

(3) If within 30 days, a resolution is 
passed by either House rejecting the 
committee’s decision the proposed subor- 
dinate legislation will be deemed to have 
been certified and shall be recorded and 
published as such. 

(4) The committee shall report annually 
to Parliament within 15 days after the 
commencement of the first session of Par- 
liament after the first day of January in 
any year. 


That is a bit clumsy and I apologize for that. 

(5) The report of the committee shall 
contain such statistical and explanatory 
information as is considered necessary to 
depict the Committee’s work during the 
previous calendar year. 

(6) The report shall also contain nota- 
tions of all orders made by the Governor 
in Council and all orders issued under 
Section 8. 


This is the provision for waiving the require- 
ment of certification by the committee. 


| That is all I am proposing. I think my key 
-points—it does not matter whether it is a 
‘House of Commons committee, a Senate com- 
mittee or however you want to look at it—the 
two key points are: firstly, that I think all 
Bepondinate legislation should be reviewed by 
Boor esentatives of Parliament—be they House 
of Commons members or senators—before 
these regulations become law and, in fact, 
when they are published they would, as of 
the date of publication, become law. Second- 
ly, my suggestion is perhaps a bit different in 
that I think the Senate should be involved in 
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this. As I said, I know that members of the 
House are not always enthusiastic about this, 
but I think the senators have the time; I 
think they certainly have the ability and they 
have, I might add, the desire. I canvassed a 
good many senators some years back with 
this specific subject in mind and I received 
some very favorable replies. I received, in 
fact, some very interesting material—views 
and opinions on this whole subject—prepared 
by members of the Senate. I think it is the 
sort of subject that will gain neither votes nor 
political hay, as I said earlier, and senators 
are in a much better position to appreciate 
this, I think, than members of the House. 


Mr. Chairman, that is all I think I can say 
about this at the moment. 


The Chairman: Thank you, Professor 
Brown-John. I will make sure that all mem- 
bers of the Committee are sent copies of your 
proposal, but we have just the one copy at 
the moment. I might also ask you, since I 
have been able to obtain copies of an earlier 
writing of yours—I take it that it is not pub- 
lished, but it is in the form of chapters. I 
have Chapter 8 and, I think, several follow- 
ing chapters here—if you would be agreeable 
to having this distributed to the Committee 
members as well. 


Professor Brown-John: That is just the end 
of the major work and relates primarily to 
the Senate. 


The Chairman: The rest of the work is on 
the Senate? 


Professor Brown-John: No, the rest of the 
work is much larger than that. 


The Chairman: Is it on this same subject? 


Professor Brown-John: It is on the same 
subject. It relates to the whole operation in 
review. 


The Chairman: If you would like to make 
the whole thing available to us we would be 
prepared to circulate it to the members of the 
Committee. 


Professor Brown-John: Certainly. 
The Chairman: All right. 


Professor Brown-John: It is in the form of 
a B.A. thesis, as a matter of fact, with all the 
deficiencies of such a piece. 


Mr. Gibson: Is it on the Senate and com- 
mittees as well? 
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Professor Brown-John: No, this is... 
The Chairman; I think we should have it. 


Professor Brown-John: It is rather lengthy. 
In fact, there is one chapter missing. You see, 
I was in the process of preparing a book on 
this subject and the publishers with whom I 
was dealing felt that the subject was too aca- 
demic for their market, so I took it back. I 
now feel my production is not academic 
enough for other reputable publishers, so I 
am stuck in the middle. 


The Chairman: You can give that to us 
either in its revised or unrevised state— 
whichever you like—and we will circulate it 
to the members of the Committee. 


I now will allow members of the Commit- 
tee to ask questions. Mr. Stafford. 


Mr. Siafford: You were talking about dele- 
gated authority. Do you think it would be 
better to delegate authority to a parliamen- 
tarian then to a public servant? You said it 
should be delegated to either one. 
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Professor Brown-John: Let me put it this 
way. As it presently stands, the authority is 
delegated to public servants in practice and I 
see nothing wrong with this. One thing I did 
not mention in my submission is the matter 
of reviewing the enabling statutes themselves. 
This is something which, I think, John Ker- 
sell is much more qualified to go into, but I 
think Parliament is fully capable in commit- 
tees if the committees were improved, were 
given more staff and much more freedom to 
act. I think that at the committee stage, if the 
statute with an enabling section in is at issue, 
the delegation of it to a public servant 
becomes somewhat immaterial because the 
parliamentarians are doing the delegating and 
they know full well what the section means 
and if they have given any thought to it at 
all, they will know what it will mean in prac- 
tice. When a statute says the minister may 
revoke a licence they know that somewhere 
down in the department a public servant is 
going to do the work. 


Mr. Stafford: I notice in some of these pho- 
tostatic volumes that the Chairman has given 
us a Sheppard’s chapter on subordinate legis- 
lation. Apparently in the B and B Commis- 
sion report it says this at the beginning: 

Subordinate legislation, or delegated 
legislation, or administrative law, as it is 
also called ... 
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Do you think they all mean the same thing? 


Professor Brown-John: No, I certainly do 
not think administrative law means the same 
thing. One talks about administrative law and 
I agree it is related, but administrative law, 
to me, is the judicial interpretation or quasi- 
judicial interpretation of regulations. 


Mr. Stafford: Right on the same page, in 
speaking of subordinate legislation, it goes on 
to say: 

For instance, in Canada, there has not 
been one single satisfactory text book 
published on the subject. 


Is that correct? 


Professor Brown-John: There is Kersell’s 
book and I might add he will admit and agree 
with me on this—the book is called Parlia- 
mentary Supervision of Delegated Legislation. 
I think it is a Cambridge book published 
about 1962. 


The Chairman: We circulated a copy of the 
book to members of the Committee. 


Professor Brown-John: That is right. Ker- 
sell will admit that his book is incorrectly 
titled. 


Mr. Stafford: Apparently there has been a 
lot of work done according to what it says 
here and I will just read you the four lines. 

Yet, despite its great importance, subor- 
dinate legislation has not yet received 
from political scientists and jurists the 
attention it deserves. For instance, in 
Canada, there has not been one single 
satisfactory text book published on the 
subject. 


I want to know if you agree with that. 


Professor Brown-John: Yes, I agree with 
that. 


Mr. Stafford: There has not been published 
a single satisfactory text book on subordinate 
legislation? 


Professor Brown-John: As I started to say, 
for some strange reason the publishers 
changed the title of Kersell’s book. His book 
deals primarily with parliamentary supervi- 
sion of the delegating of legislation the dele- 
gating authority. I was more concerned with 
the delegated authority and hence I have the 
same title, but a somewhat different subject. 


Mr. Stafford: I have only a couple more 
questions. Are you giving us the list of the 
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statutes that you looked into together with 
the sections? 


Professor Brown-John: I have a copy of it 
somewhere, but that is just a general outline. 


Mr. Stafford: Are these the ones you looked 
at? , 


Professor Brown-John: Yes, I looked 
through quite a quantity. I will admit I have 
never read all the statutory orders and regu- 
lations or all the statutes, but I have wan- 
dered through a lot of them. I read them like 
James Bond novels, looking for things like 
this. 


_ Mr. Stafford: I have one final question. 
How long did it take you to document the 
work of the Senate in the last 100 years? 


Professor Brown-John: It took about a 
year. As a matter of fact, if you are interest- 
ed, it is at the back of this thing; it is hidden 
away here. What I was concerned with were 
the types of committees which the Senate had 
appointed. I was thinking at this point more 
in terms of an exclusively senate committee, 
but it contradicts my own theory in which I 
said that Parliament, as a whole, must accept 
responsibility. I believe the Senate has a role 
in our constitutional political system. I object 
very strongly to members of Parliament who 
will not, at least, grant them the existence 
which, in fact, the constitution provides. The 
BNA Act gives more provision for the Senate 
than it does for the House of Commons. 
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_._ The Chairman: I think perhaps that is a 
different subject and one that we do not want 
to get into today. 


aye 


“91 


_ Professor Brown-John: Oh, indeed, but I 
simply am saying that in looking back over 
what the Senate has done—I notice I only have 
the ones from 1911—it has undertaken a lot of 
Major studies on a whole variety of subjects 
throughout the years. None of these to my 
knowledge are very often given any publicity 
at all and it is a bit of a pity because I think 
there is a tremendous potential there. There- 
fore, let us make us of some of the resources 
we have got for an otherwise uninspiring, 
unattractive task. 


; Mr. Stafford: I think you have heard from 
the few that criticize the Senate, and there 

e@ some of them close at hand to you. All of 
us have not got that idea. 


_ The Chairman: Mr. Baldwin. 
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Mr. Baldwin: Have you given any thought, 
having in mind the terms of reference which 
you have envisaged for this Committee, with- 
out going into the type of committee right 
now—have you given any thought to the 
number of regulations—I will call them regu- 
lations for the time being for the sake of 
argument—which you envisage would be con- 
sidered and reported upon within the term of 
a year? 


Professor Brown:-John: I suppose a rough 
outline is contained here of the number that 
would be reported upon. I might say that this 
statistical summary, however haphazard it is, 
does not contain a complete summary of 
everything that is in the Canada Gazette in 
terms of minutes; these are only regulations, 
rules and orders in council. But let us put it 
this way: there would be a_ tremendous 
quantity of material. I do not deny this at all. 
I think the very existence of the Committee 
would prompt public servants to draft their 
legislation with greater degrees of precision. 
If I may just comment from my own experi- 
ence, I really knew nothing about drafting 
orders in council. I was asked to draft an 
order in council, drafted an order in council 
and immediately upon its completion 
qualified as a departmental expert in orders 
in council. The committee on minister’s power 
pointed this out too. They were very strongly 
critical of the fact that just about anybody 
under the sun down to the janitor could draft 
an order in council. 


To my mind the existence of the committee 
would tighten up the regulations themselves 
and they would not be so poorly written. As 
to the number that might be subject to ques- 
tion, the British Committee on Statutory 
Instruments I think in one year reported on 
only 21 regulations out of some multithou- 
sands that went through their purview. So the 
number being drawn to the attention of Par- 
liament would, I think, be very, very few. 


Mr. Baldwin: Your view of the salutary 
effect something like this would have on those 
engaged in drafting and the resulting product 
would agree with—Professor Arthurs and I 
had a little discussion on that this morning. 
Would you exclude from consideration those 
regulations for which provision is made in the 
parent statute for review and appeal either 
by a court or by some other quasi judicial 
body? In other words—I suppose I have made 
myself clear—if the statute establishing the 
right to set up the regulation and what effect 
it might have also provides that any person 
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who is affected by this would have a right of 
appeal either to a judge, which is becoming 
increasingly rare, to a court or to some statu- 
tory appointed board of review, would you 
exclude from consideration that type of 
regulation? 


Professor Brown-John: No. I might just 
add a point—and here we are on the subject 
of administrative law. The types of appeals 
which are open from a decision made by vir- 
tue of a regulation are I think fairly limited 
and I really think it is not a subject for the 
committee, at least as far as I can gather. But 
I do think that this is another subject that 
warrants some considerable thought. 
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I think that the prerogative writs under 
which one might appeal a decision made by 
virtue of regulations are not nearly adequate, 
but if regulations did provide for an appeal 
as a routine matter, a routine form of appeal 
or standardized and assured form of appeal, 
then invariably the committee would still be 
going to review this, subject to the require- 
ment that all regulations must go through this 
committee in any event. But I do not think 
they would get terribly concerned because the 
fact that the appeal procedure exists in the 
regulations would be more than adequate. 


Mr. Baldwin: I also had some discussion 
with Professor Arthurs about the means that 
would be used in establishing such a commit- 
tee, whether by additions or changes in the 
standing orders of either the Senate and/or 
the House of Commons, or whether there 
should not be a statute establishing the com- 
mittee. The reason I propose this—and possi- 
bly I should have enlarged on it to Professor 
Arthurs—is that I can envisage the possibility 
that some governments—and I use this with a 
small “g” as I think all of these have the 
same characteristics—might be inclined to 
provide an exception; in other words, the 
very same willingness which the House of 
Commons and which Parliament now display 
in passing and accepting statutes which have 
these regulatory powers in them. It might 
also permit the same Parliament to say that 
we will accept the statute which exempts 
from the operation of this committee the right 
to consider this particular regulation. 


The statute which we say will be passed 
later on which will set up the regulatory 
power, give this power to enact regulations, 
might still provide that this statute would 
override the provisions of any other statute 
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setting up a committee—I hope I am not get- 
ting too complicated here—but it would be 
less likely because it would be a statute to 
which both the Senate and the House of Com- 
mons have given assent, and part of the law. 
While it is not part of a bill of rights written 
into the Constitution, nevertheless there 
would be less likelihood that any government 
would attempt to get around the obstacle 
which this committee could provide, by hav- 
ing this committee created by and existing 
under the terms of a statute of Parliament. 


Professor Brown-John: In fact I had writ- 
ten up my recommendations, as you will per- 
haps see when this is circulated, in a quasi) 
statutory form because besides suggesting 
that the regulations actually be revamped, I 
think this committee should be created by 
statute for that very reason. I think any 
exceptions to the purview of the committee, 
as I set out here, should be undertaken on an 
individual regulatory basis. In other words, I 
would strongly object to any statute which 
said simply that any regulations made by the 
minister under this act are exempt from pur- 
view by the committee. I would reject that) 
wholeheartedly. 

I know this is a bit different and creates a 
bit of a curve for the present means of estab-/) 
lishing committees, but I think that it should) 
be done on a statutory basis because I think) 
you also have to get around the little problem | 
of—when the House is not in session, what do) 
you do? In my mind this committee has to sit) 
and to be able to sit 12 months of the year, 
and it seems to me that only a statute can do 
this. The same statute could be used to bring 
in the whole business of definiting all these 
terms and the publication and the laying) 
before Parliament and so on. 


Mr. Baldwin: The Australian public ac- 
counts committee is set up under a statute and 
both the Senate and the House of Representa- 
tives participate in it pursuant to that statute. | 
That is the sort of thing you have in mind. 


Professor Brown-John: Yes, that is correct. 


Mr. Baldwin: The only other question I 
have you may not be able to answer—may 
not like to. At the present time do you see 
any tendency on the part of the Executive or 
those who are part of the Executive to enact. 
regulations to submit to the sort of restraint 
which this would impose upon them? 
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Professor Brown-John: I suppose an 
minister of the Crown at any time is going t 
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e somewhat reluctant to have his free wheel 
indered in any way, shape or form by such 
body, but I think that in the long run 
inisters themselves, as I think public serv- 
nts, will come to appreciate the value of the 
ommittee’s existence because, it seems to 
e, you not only are trying to protect the 
verage citizen from any legislative statutory 
buse, but you are implicitly protecting pub- 


omment about Mr. Pearson turning to the 
ublic servants and hence we are now run by 
he bureaucracy. 


I think if you analyse Mr. Pearson’s back- 
round you can understand why this was 
one. Who else can you trust when you are 
under pressure, but public servants and, I 
think, ministers are in the same category. 
hey trust the people who are working for 
them and turn to their departments, but I 
think the ministers will appreciate this 
because they will be protected against 
charges of arbitrary action, against regula- 
tions which are illegal, public servants will 
be protected from abuse for which they do 
ee have a defence, quite clearly the public 
ill be protected and Parliament, in my 
mind, will have achieved its goal, which is to 
cover all legislation. 


Mr. Baldwin: I simply conclude by saying 
that you are making a very good case for 
frequent changes of government so that the 
ministers then may become watchdogs. Thank 
you. 


Mr. Murphy: Earlier, before this session 
started, I heard some comment that instead of 
having the type of committee you have 
recommended—rather than go into that—we 
should expand the role of standing commit- 
tees so that regulations passed under acts 
which are dealt with by the standing commit- 
tees would be reviewed by those standing 
committees rather than by one central com- 
mittee as you have suggested. I take it that 
one of the reasons you do not approve of that 
method is because of the fact that the stand- 
ing committees do not sit 12 months a year or 
are there other reasons? 


Professor Brown-John: That is one reason. 
The other reason, I think, again coming back 
to my criticism of committees in general, is 
that the standing committees, in my opinion, 
have tended frequently—I think this is one of 
their biggest weaknesses—to revert to politi- 
cal recriminations. As you can see from my 
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proposed terms of reference, no one at any 
point could question the policy of the regula- 
tions unless they were blatantly in excess of 
the statute. This would be simply a technical 
committee designed to exercise the technical 
competence. 


The standing committees, I think, do serve ' 
as forums for political hay-making and, you 
know, with all due respect to members of 
Parliament—I have a tremendous respect for 
them—it seems to me that this is abusing the 
role of committees. Committees, in my mind, 
should do the technical work, should tighten 
legislation and in this case should tighten 
subordinate legislation. I think there could be 
arguments made for the standing committees 
looking at each of the regulations in that 
field, but I think the same thing could be 
done with a greater degree of precision by 
this committee. 


Mr. Murphy: The one thing that bothers me 
when looking at the statistical summary 
which you have left with us, is that under the 
heading Orders and Regulations, it would 
appear that in the number of orders alone 
which you have totalled over these years, the 
committee would have to look at roughly 
3,000 regulations a year which might be an 
impossible task. 


Professor Brown-John: I think this is cer- 
tainly a point, but in looking through regula- 
tions and various types of whatever you want 
te call them—subordinate or statutory instru- 
ments—that exist one can come to the con- 
clusion that they basically follow patterns. I 
quoted you, for example, regulations made 
under the Ferries Act where there were three 
different sets of regulations, all with the iden- 
tical section and all referring to the same 
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thing. Once you work within a government 
department and once you find a pattern 
which works, you will write every other 
regulation in this identical pattern... 


Mr. Murphy: I agree with you. 


Professor Brown-John: ...so the actual 
volume is deceptive, I think, because the 
amount of work involved in reading is not 
that great. You can pick up one of those 
Orders in Council—take the one attached to 
the back of the last one, in fact—it is only 
one giant sentence long. 


Mr. Murphy: I agree with you, but others 
are pages long. Do you not agree that the 
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committee members would be expected to 
read and study each one of these? Even look- 
ing for the pattern and knowing that patterns 
exist, the study still will have to take place, 
do you not agree? 


Professor Brown-John: This is entirely 
possible and here I make no apologies. The 
members would have to devote a fair period 
of time to it. There is no question about it. I 
think, increasingly, members are going to 
find themselves working on one committee if 
they are not already doing so and that would 
be their one, in the popular jargon, “‘bag” so 
to speak. I think it is true that they will have 
to devote a considerable period of time to it 
and I think that the nature of the subject 
warrants that period of time because I am 
prepared to suggest, in an off-handed gesture, 
that all of the legislation which affects 
Canadians is subordinate legislation. 


Mr. Murphy: I agree with you. 


Professor Brown-John: Therefore, if any- 
thing, Parliament should spend more time on 
it than it does on statute. This is a bit absurd, 
but I think it is true. It is a serious business. 
When an individual citizen writes to you, as a 
member of Parliament, and says, “Look, I 
went into the Post Office and they said I 
cannot ship an elephant through the mail 
because the regulations say I cannot. What 
kind of regulations are those?’’, those are the 
regulations he comes in touch with. The ad 
men—the Madison Avenue boys—would call 
it the point of contact. His point of contact is 
a little public servant at the immigration desk 
or the customs or the post office and that 
public servant only has those great massive 
volumes of regulations. He does not know a 
thing about the statute and the citizen does 
not know anything about the statute. I think 
this is why more time should be given to it 
because it is a serious business. 


To come back to something that was raised 
a while ago about political scientists not get- 
ting involved in it, they have not become 
involved in it because it is a hideous mire—a 
quagmire—to get wrapped up in. As I said, I 
have been playing around with this for years 
and I cannot even purport to know that much 
about it. It is extremely difficult and it is a 
beast which, until somebody does something 
to put a rein on it, is just going to keep 
getting bigger and bigger and bigger. 


Mr. Murphy: I have one final question 
which, I guess, does not apply strictly to the 
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question of statutory instruments. Earlier in 
your discussicn or in your statement you 
commented about the danger of over-govern- 
ment, over-governing and how people wanted 


the state to become involved. If we, as Par-— 


liamentarians, represent the people, do you 
not think we should pay any attention to their 


desires? I would like to hear your thoughts — 


on that. There is a little conflict in my own 


mind now and I want to take this advantage — 


of picking yours. 


Professor Brown-John: I must admit I also” 
am very confused about this. As a political — 


scientist—one with a primary interest 
politics—all things political are fair game, but 


even I am beginning to have doubts. I am 


beginning to get a little bit concerned about 
over-government and it is not over-govern- 


in) 


! 


j 


ment because government wants to over-gov-_ 


ern. I think it is because of the complexity oul 
the situations which face us. 


I am not an automobile mechanic. I can 
take my automobile into a shop and the guy | 
will charge me $200 for a distributor cap or | 


something and because I know nothing about 
it, I will accept that, but there is a law and |} 
there is a regulation regulating what he can 
charge me, so I am protected. Because I know | 


nothing about it, I am protected. I am pro-- 


tected against drug manufacturers selling me 


bad drugs, food manufacturers, et cetera, and | 
this is what I call the cocoon individualist. I _ 
am just concerned that people—there is no | 
ready solution for it—get frustrated with the | 


situation. 


We have a marvellous situation of pollution | 


in Windsor—air pollution. To me it defies. 


individual action. Am I going to go across the 


river and blow up the Great Lakes Pressed | 


Steel Corporation because I object to the 
smoke they are pouring out? I cannot do that. 


If I go to the city council they cannot do 


anything about it. If I go to the Province of 
Ontario they can do nothing about it, so I 
turn to the federal government and they may 
or may not be able to do something about it. 


@ 1720 


The fact of the matter is, I look at a situa- 


tion. I am living in a very complex world, a. 


world which befuddles me at every turn. I 


am confused constantly and I consider myself 
to be at least a little more aware of what is: 
going on in the world than most of my fellow | 
citizens for whom I get terribly concerned | 


when they turn around and say, “Let the 
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government do it. It is time the federal gov- 
ernment stepped in to do this”. Good Lord, I 
have a tenant’s association going, and whom 
am I screaming to? The provincial govern- 
ment. We need more control over landlords. 
Fine and dandy, if I am prepared to pay the 


-price which such control means, and such 


control is going to mean perhaps less capital 
invested in apartment buildings, or a detrac- 


tion from free enterprise, which, I presume, 
is the governing ethic. 


I am as confused as my fellow citizen; I do 


/not quite know where to turn. However, I 

suggest that our parliamentarians of all levels 
_should be receptive to the opinions, demands 
or requests, however they may be phrased, of 
their constituents. I would object strongly to 


their inspiring me to put pressure on the gov- 


-ernment to take more action on that particu- 


lar problem. 


It is becoming a serious matter. Every time 
I turn around there is another regulation, 
another law or another rule and I get a little 
bit worried about it and from an old socialist 
of the British Columbia variety, this is a 
pretty hard admission. I do not have a pallia- 


tive for it, I assure you. I have been pro- 
claiming this for a full year at courses in 


public administration and I get pinned down 
on the same point every time. I do not have 
an answer. 


Mr. Murphy: That is fine. 


Mr. Baldwin: That was a very good point 
brought up by Mr. Murphy. I would like to 


‘pursue this question of how we tackle the 


problem. Here you have on one side St. 
George, our vague, formless committee which 
is going to be set up some time, whether it 
will be Senate or House of Commons or both, 
what the mix will be, we will leave for the 
time being, and over there is the dragon, all 
of this great, huge mass of regulations. Do 
you think the answer probably is to cut the 
dragon down to size so St. George can slay 
him, by having an intervening group attached 
to the committee responsible to parliament as 
was suggested today? 


This could be either a regulations commis- 
sioner or a registrar general of regulations 
whose competent staff would examine in 
some more detail, even as the Auditor Gener- 
al examines all of the $11 billion worth of 
expenditures and then reduces to manageable 
form, in his Auditor General’s Report, the 
areas which he thinks are within the realm of 
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competence for the committee to discuss in a 
year. 

These people would be attached in some 
form to the committee and would winnow 
down to a manageable portion the areas of 
discussion by the committee. This is what I 
understand is done in the United Kingdom. 
One of the legislative counsel to Mr. Speaker 
there has performed a very valiant task with 
a committee there and has succeeded in doing 
this. Do you think this might be feasible as 
one way of meeting the problem here? 


Professor Brown-John: I have heard this 
suggestion before as the form of legislative 
ombudsman, or something. I would certainly 
think this is a very logical suggestion. As 
these statistics seem to indicate, quantity is a 
serious problem. If the matter of quantity is 
an issue, then I would think, yes, certainly, 
provided the commissioner of sorts were res- 
ponsible to Parliament in exactly the same 
form as the Auditor General and not to any 
Minister or anything else. 


If I may say so, of all offices that I look up 
to in government, I look up to the Auditor 
General. He keeps them honest one way or 
another and the fact is that he is responsible 
to Parliament. I would think, yes, this would 
probably be very true—with a legal staff of 
some sort. 
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Mr. Stafford: Would you cut down on the 
amount of subordinate legislation, or would 
you not cut down on the amount that advo- 
eates some method of appeal in the event of 
an abitrary decision? 


Professor Brown-John: There are a number 
of points there. I think it is very difficult to 
cut down, to say, we are going to cut down 
the amount of legislation by 20 per cent this 
year. I think what really has to be imposed is 
that Parliament has to be more careful in 
creating the enabling provisions within a stat- 
ute; in other words, it has to define them 
rather precisely. There should be some sort of 
appeal if necessary wherever such a situation 
as revoking licences is at stake, quasi-judicial 
action, because I am concerned with the 
livelihood of the man who operates the ferry, 
or who operates whatever he might be ope- 
rating. He should have some appeal but this 
is, of course, getting into the administrative 
law area. It is a logical corollary. I think it is 
something that is the next logical step in the 
work of this particular committee. 
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Mr. Stafford: As you said, a prerogative 
which cannot apply too well there, because if 
the abitration board or whatever it is had any 
reason whatsoever under the statute to do it, 
even though they picked the worst of the 
different reasons you cannot do anything 
about it. 


Mr. Morden: Did I understand correctly 
that your first proposition was that no regula- 
tion could be promulgated until it had been 
certified by the committee? Its main function 
would be to assess the regulations coming to 
it from the point of view of form and 
draftsmanship. 


Professor Brown-John;: Among other things. 
Mr. Morden: You gave the list. 


Professor Brown-John: Yes, the terms of 
reference. For example, does it impose a 
charge on public revenues? 


Mr. Morden: The same sort of list that the 
British Scrutiny Committee has. 


Professor Brown-John: Precisely; I have 
added the one provision about federal consti- 
tutional provisions because this seems to me 
to be appropriate here. I have deleted the two 
provisions which were in the Statutory Instru- 
ments Committee concerning notification of 
the Speaker, publication and so on, because 
they would be unnecessary if you had it cer- 
tified before it is published. 


Mr. Morden: You mean, “shall not become 
promulgated” means shall not become law 
until it has crossed this hurdle? 


Professor Brown-John: Yes. 


Mr. Morden: I am just thinking of a situa- 
tion where Cabinet might pass a regulation in 
an emergency within the scope of the ena- 
bling legislation but which may leave some- 
thing to be desired from the point of view of 
draftmanship. Do you think it is appropriate 
for a committee to hold that up? 


Professor Brown-John: No, as a matter of 
fact I had provided under my section (e) that 
the provision can be waived, and it was for 
this very reason. 


Mr. Morden: Where can it be waived, in 
the enabling statute or in the regulation? 


Professor Brown-John: By an Order of the 
Governor in Council. In other words, it is 
Paul saying to Paul, I do not owe you any 
money any more. In other words, on an 
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Order of the Governor General in Council the 
requirement of certification can be waived. 
This, of course, could be tightened up. That 
would provide for emergency matters which, 
I think, one always has to provide for, but 
this order waiving it must be published with- 
in the same period of time. The War Mea- 
sures Act, I believe, has provision for this in 
it. 

Mr. Morden: As I understand your recom- 
mendation and submission it inserts the joint 
committee at the very outset of a regulations 
history. It will not become a regulation until 
it has crossed that. I understand in England 
and in other places where they have scrutiny 
committees, the regulation is made and is 
then subjected to scrutiny and can be 
annulled or whatever they provide. 


Professor Brown-John: I think if you look 
at the operation of the Statutory Instruments 
Committee in Britain, while it has proven 
itself useful I think what happens is that you 
revert over time to what you already have. 
The point is, I have set a maximum of 15 
days in any event during which the Commit- 
tee may hold up a regulation and it must 
justify any holding beyond that period. The 
procedure would be simply that the Depart- 
ment or the Minister would submit it to the 
Privy Council and the Clerk of the Privy 
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Council would register it and that would be © 


the first day of the 15. 


It would then go to the committee and they — 


would have to discuss it within those 15 days. 
Once that was done it would be published, 


and that is why I used the phrase “in the 


next most immediate issue of the Canada 
Gazette’. Once it is published it is law, but 
with the other proviso that it could be 
amended on 30 days if a resolution is passed 
by the House. 


The Chairman: This is in Parliament itself 
at that point. 


Professor Brown-John: Yes; once it is pub- | 


lished it is effectively laid before Parliament. 


The Chairman: So you have two safeguards 
in your proposal, one in a committee before 
the regulation becomes law and second in 
Parliament itself after the regulation has 
become law. 


Professor Brown-John: Here is another 
suggestion which has been included in a num- 
ber of places. I did not include it, but it is 
certainly a valid one. Within these 15 days 
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the committee might have the power to con- 
sult interested parties. It is perfectly logical. 
Some have suggested in fact, that interested 


_ parties could serve the role of the Committee. 


I would reject this very strongly because 
they, again, are not Parliament. I am putting 
a lot of emphasis on Parliament’s role here, 
but there is no reason why if you are making 
tariff regulations regarding cotton goods or 


something that people who—whatever they 


do with cotton—should not be consulted. It is 


_ perfectly normal. 


Mr. Morden: I gather you are opposed to 


_ the sub-delegation of legislative powers? 


Professor Brown-John: Most certainly I am. 


Mr. Morden: You are familiar with the 


_ Chemicals Reference Judgment 1943. 


Professor Brown-John: I am afraid I am 
not. 


Mr. Morden: I thought you had taken 
Albert Abel’s course in administrative law. 


Professor Brown-John: Oh, good grief, that 
probably was one of 500. 


Mr. Morden: The only reason I mentioned 
it was that I understood it was a case involv- 
ing sub-delegaton of legislative powers which 
was upheld by the Supreme Court. I thought 


_it was common knowledge that if it had not 


been upheld the war effort would have 
ground to a halt. It was necessary for flexible 
and adequate administration in a time of 
crisis. 


Professor Brown-John: This is an interest- 
ing point. I think one can look at administra- 
tive law from two points of view. Administra- 
tive law under the War Measures Act is 
considerably different. If you look at the bulk 
of Albert Abel’s cases they have been taken 
from regulations under the War Measures Act 
or the Immigration Act, the next most serious 


_ offender. That was a peculiar circumstances 
and I would agree with the Supreme Court, 


perhaps that whatever is necessary to win the 
war is necessary. 


Mr. Morden: They surely proceeded on that 
basis. 


Professor Brown-John: If it is sub-delega- 
tion I could reject sub-delegation theoretical- 
ly simply because Parliament does not or 
should not permit sub-delegation of its au- 
thority. What you are doing effectively with 
an enabling statute is that you are saying we 
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will take one finger out of the body politic of 
Parliament and we will give it to this minis- 
ter so that he can make it work; he can attach 
it to his finger. However, Parliament always 
reserve the right to bring it back bacause if 
he takes that finger and chops it up and gives 
a piece of it to somebody else you have no 
control over it. This is something that was 
discussed in the Committee on Ministers Pow- 
ers, the extent to which power was delegated, 
sub-delegated, sub-sub-delegated and on 
down the line and nobody knew who was 
responsible for some regulations. 


An hon. Member: This was at local govern- 
ment level which was particularly bad. 


Mr. Morden: Is it your position that Parlia- 
ment has more control over the first tier of 
sub-delegated or delegated legislation, but it 
has no control over what goes beyond? 


Professor Brown-John: Indeed, I would say 
that, certainly in theory. In theory they 
should, in practice they do not. 


Mr. Morden: Is your complaint about the 
section of the Ferries Act that you referred to 
which gives the power to revoke a licence if, 
in the opinion of the minister, it is not in the 
public interest to retain a licence, the scope 
of the adjudicatory power there? 


Professor Brown-John: This is primarily 
the reason. It is a decision made by a minis- 
ter. I have no objections to the decision being 
made by a minister—that is perfectly logi- 
cal—but I object to the fact that the person 
against whom the decision is made has no 
means of appealing the decision because to 
whom would he appeal without going to 
court. He would appeal to the minister. 


Mr. Morden: Is the power to make that 
decision based on public interest concurred in 
the enabling statute or is it concurred in 
regulations made under the statute? 


Professor Brown-John: That particular 


phrase is in the regulation. 


Mr. Morden: Is there any authority for it in 
the statute? 


Professor Brown-John: That I cannot say. I 
did not check that out. 


Mr. Morden: I gather from what you said 
you would complain about that type of lan- 
guage even if it were in the statute. 


Professor Brown-John: That is a touchy 


point. Presumably whenever Parliament 
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would say that the minister may in the public 
interest do something, I am enough of a 
political scientist, I believe, to query what 
constitutes public interest because I defy you 
to find any two people who would agree on 
how you figure it out. Therefore, I would be 
hesitant. I would not say that Parliament 
should not use the phrase “public interest” in 
he form of delegation, but I would be hesi- 
tant to overuse it. In other words, I would 
use it as an absolute last resort, if necessary. 
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If it is in the public interest to get rid of a 
bubonic plague epidemic, then I think we 
would all agree it is in the public interest, 
but whether it is in the public interest to 
close off a man’s livelihood and business 
through closing a ferry and revoking his 
licence, that, to me, is a completely different 
matter. For one thing, as a member of the 
public I can hardly relate to it, but I can 
relate to the bubonic plague. 


Mr. Morden: I gather you object to the 
conferring of a power to make decisions on a 
basis of the standard of the public interest in 
a wide term? 


Professor Brown-John: In the broad sense. 


Mr. Morden: Whether it be in a regulation 
or in a statute? 


Professor Brown-John: Yes, I think it is an 
over-used term and one which should be dele- 
gated with considerable hesitation by 
Parliament. 


Mr. Morden: Finally, in your submissions 
respecting the definition of regulation in Sec- 
tion 2 of the Regulations Act which refers to 
rule, order, regulation, bylaw or proclamation 
made in the exercise of a legislative power, 
do you think that could be improved upon? 
Do you find “exercise of a legislative power” 
insufficient to carry the meaning intended? 


Professor Brown-John: I had not looked at 
that particular phrase, but off-hand I would 
say it is pretty broad. I think one can be 
fairly precise and can say, “made in exercise 
of a delegated authority” or ‘delegated 
power”’. 


Mr. Morden: That could cover not only 
legislative power, but adjudicatory power, 
executive power and investigatory power. It 
is delegated and it could be of any type, 
whereas the Regulations Act is solely for 
legislative power. 
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Professor Brown-John: Yes, that is true. We 
have two subjects at issue. We have the issue 
of delegated authority to conduct investiga- 
tions, inquiries, et cetera, and we have the 
other delegated authority to make regulations, 
I think this points up the confusion of the 
situation, but they are both delegated authori- 
ty and I would be prepared to suggest that 
where an act says that the minister may con- 
duct an inquiry, presumably he conducts the 
inquiry under a particular act, either under 
the Inquiries Act or under a particular set of 
regulations or if it says that he may seize the 
dairy products, presumably he may seize 
them under a set of circumstances. Good 
gosh, he does not go in and just seize the 
dairy products. He has to have some format 
so the person whose dairy products could be 
seized knows under what circumstances they 
could be seized. In other words, the delegated 
authority contains within it implicitly a 
power to make delegated legislation simply 
when he sets up the conditions under which 
the authority will be exercised. 


Mr. Morden: In other words, the man mak- 
ing the decision to investigate or to seize is 
formulating a policy which is a form of 
adjudicating and you could say he is making 
law in those circumstances. 


Professor Brown-John: Practically, unless 
he has specific guidelines. If there are some 
guidelines—following are the circumstances 
under which dairy products might be seized 
or a departmental memorandum—first, the 
guy whose dairy products could be seized 
should know about it and, secondly, that is a 
form of delegated legislation. You see, this is 
when you get down to the question of rules 
such as the rules of a quasi-judicial tribunal 
of the Labour Relations Board under which it 
operates. The act usually says the Board may 
make rules for its methods of procedure and 
it makes rules which say there will be no 
more than two witnesses testifying at the 
same time. That is a form of legislation, but 
the act does not say it must make rules, it 
simply says the Board may decide and use 
whatever procedure it wants. The definition 
relating to rules most commonly encountered 
is that relating to rules of procedure and that 
is why I used that as an example. 
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Mr, Stafford: I just have one more point. 
When a minister does make a decision say, 
under the Ferries Act, the member of Parlia- 
ment and the constituency in which the ferry 
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is situated certainly has some influence on 
seeing that justice is done, possibly in a bet- 
ter way than maybe an appeal board would— 
on a late show, in the question period, in 
estimates or any forum of the House of Com- 
mons. So in a way a minister does have to 
answer on many occasions to a member espe- 
cially one like Eugene Whelan or many of the 
others who would not see an injustice like 
that done. 


Professor Brown-John: Yes, this is true. 
You know, the standard rule among public 
servants is that you do not fear the question 
asked, you fear the question that might be 
asked. 


‘Mr. Stafford: I am talking about ministers, 
There is one advantage in giving the minister 
the right to make a decision rather than a 
public servant who sticks rigidly to this big 
book of regulations you use sometimes. 


Professor Brown-John: Because of the fact 
that he is a Member of Parliament he can 
do this, and in these particular circumstances 
perhaps it would be brought to his attention. 
In effect I think you have to qualify the 
emphasis and the great flap about subordinate 
legislation to this point; many people cannot 
get excited because very few people are 
affected. I mean, how many people are going 
to lose their licences for operating ferries this 
year in Canada? Not very many. 


Mr. Stafford: The person affected contacts 
the M.P. far more often than you think. 


Professor Brown-John: Oh, indeed? 


Mr. Stafford: In some cases I just want to 
point out, it seems a better method of appeal 
sometimes, provided it is the Minister that 
makes the decision. If a civil servant makes 
the decision the answer is a little harder to 
get, because they say “well, what has Stafford 
got to do with that? That is my job”. 


Professor Brown-John: I might just qualify 
your assertion here because you are presum- 
ing when the Minister makes a decision that 
he, good old so and so the Minister, is making 
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that decision. I have been at the other end of 
enough Member of Parliament letters to the 
Minister to know that the letters that mem- 
bers of Parliament often get back saying 
“Dear Joe” and signed “Bob” are prepared 
by public servants. 


Mr. Siafford: Well, that is right. 


Professor Brown-John: I mean, you are 
presuming because the Minister has signed it 
that is, in fact, his decision. 


Mr, Stafford: Oh no, I know that. 


Professor Brown-John: You know, this has 
to be put into a context, I think. 


The Chairman: Mr. Murphy? 


Mr. Murphy: The witness mentioned the 
pollution problem and you may use this as an 
example on other occasions when you are dis- 
cussing this. The power of the provincial 
minister in the field responsible for pollution 
is delegated and has been subdelegated to the 
point where a civil servant can go into a 
large company and say, “You put this 
apparatus in, or that apparatus in to cut 
down pollution within the next year or you 
stop.” 

To this extent that little man controls the 
jobs of maybe 2,000, 3,000 or 10,000 people so 
it is not entirely true that the public at large 
is not affected by a lot of these decisions. In 
the very near future there is going to be a lot 
more of it, if it is not watched. 


The Chairman: If there are no further 
questions I think a motion for adjournment 
would be in order. 


Mr. Gibson: I would like to thank the 
speaker very much. 


The Chairman: Thank you, Mr. Gibson. On 
behalf of all of you I would like to thank 
Professor Brown-John who, in the absence of 
air service, has had to drive all the way from 
Windsor. We are grateful to him for the assis- 
tance he has given to this Committee. 


The meeting is adjourned. 
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APPENDIX “C” 


QUESTIONNAIRE 
FOR 
SPECIAL COMMITTEE ON 
STATUTORY INSTRUMENTS 


1. With reference to the different types of 
subordinate legislation which come under the 
Administration of your Department or 
Agency 


(a) Does your Department issue regula- 
tions, as defined by the Regulations Act 
R.S.C. 1952 c. 235, which are approved by 
the Governor in Council on the recom- 
mendations of your Minister? If so, about 
how many, including amendments, were 
issued during 1968? 


(b) Does your Department issue regula- 
tions, as defined by the Regulations Act 
R.S.C. 1952 ec. 235, which are made on the 
direct authority of your Minister? If so, 
about how many, including amendments, 
were issued during 1968? 


(c) Does your Department issue regula- 
tions which are exempted from publica- 
tion in the Canada Gazette by the 
Regulations under Section 9 of the Act 
SOR-54-569? If so, about how many, in- 
cluding amendments, were issued during 
1968? 


(d) Does your Department issue other 
rules, orders, instructions, not included 
within the terms of the Regulations Act— 
which affect the public? If so, about how 
many, including amendments, were issued 
during 1968? 


(e) Does your Department issue other 
rules, orders or instructions, not included 
within the terms of the Regulations Act, 
which affect only your own Department? 
If so, about how many, including amend- 
ments, were issued during 1968? 


In each case please list the statutory provi- 
sions (by title of statute, citation and section 
number) which confer power to make such 
subordinate legislation. 


2. To what extent has the statutory power 
to make regulations conferred by legislation 
administered by your Department or Agency 


actually been used? Specifically, are there 
any such powers which have not been used or 
implemented? If so, please specify. 

3. What would be the administrative or 
regulatory effect (or what difficulties of any 
type would you envisage as far as the work 
of your Department or Agency is concerned) 
of a statutory requirement that no regulations 
made under legislation administered by your 
Department or Agency would become law 
until: 


(a) published in the Canada Gazette; or 


(bo) thirty days after publication in the 
Canada Gazette. 


4, What would be the administrative or 
regulatory effect (or what difficulties of any 
type would you envisage as far as the work 
of your Department or Agency is concerned) 
of a statutory requirement that no regulations 
made under legislation administered by your 
Department or Agency would become law 
until approved by an affirmative resolution of 
the House of Commons within thirty days of 
being laid before the House—assuming, for 
the purpose of your answer, that the regula- 
tion is laid within fifteen days of being 
published? 


5. What would be the administrative or 
regulatory effect (or what difficulties of any 
type would you envisage as far as the work 
of your Department or Agency is concerned) 
of a statutory requirement that regulations 
made under legislation administered by your 
Department or Agency would become law 
when made but would be subject to being 
annulled by a resolution of the House of 
Commons within forty days of being laid 
before the House—assuming them to be laid 
within fifteen days of being made? 


6. What would be the administrative or 
regulatory effect (or what difficulties of any 
type would you envisage as far as the work 
of your Department or Agency is concerned) 
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of a statutory requirement that regulations 
made under legislation administered by your 
Department or Agency would be subject to 
scrutiny by a parliamentary committee which 
did not have the power to amend them? 
NOTE: It is appreciated that all regulations 
do not stand on the same footing as far as 
answering questions 3, 4, 5 and 6 are con- 
cerned. Therefore, it is expected that the 
answer will refer to particular enabling sec- 
tions and actual regulations. 


7. Are there any regulations made under 
legislation administered by your Department 
or Agency which are of such a long-standing 
‘or durable nature that their terms could be 
inserted into the enabling statute? Are there 
any such regulations which, for any reason, 
in your view, should have been enacted as 
part of the statute? 


8. Are there any provisions in legislation 
administered by your Department or Agency 
enabling regulations to be made which, in 
your view, are too broad, in the sense that 
the nature and scope of your authority to 
make regulations thereunder is ill-defined or 
uncertain or that insufficient standards or 
guide-lines are set forth therein? If so, please 
specify. 


9. Are there any provisions in statutes 
administered by your Department or Agency 
enabling regulations to be made which, in 
your view, are too narrow, in the sense that 
they do not provide enough scope to make 
regulations to deal effectively with the prob- 
lems in the areas affected? If so, please 
specify. 


10. Does your Department or Agency issue 
documents in the nature of policy statements 
or position papers which are used by your 
Department or Agency to implement policies 
under legislation administered by it? If so, 
please specify. If so, what steps are taken to 
bring such documents to the attention of 
interested or affected persons? 


11. Does your Department or Agency con- 
sult interested or affected persons when pre- 
paring regulations so as to obtain their views 
with respect to the scope and content of the 
regulations? If so, please advise as to the 
procedures used, formal or otherwise, for 
obtaining or implementing this consultation. 


12. Are parliamentary committee ever con- 
sulted in the formulation of your regulations? 


13. Who specifically within your Depart- 
ment or Agency formulates the policies found 
in your regulations? 
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14. Who drafts your regulations—a depart- 
mental solicitor, a Department of Justice 
solicitor, a departmental officer who is not 
legally trained, or some other person? If there 
are variations in the practice in this respect 
under different statutes, please specify. 


15. Are your regulations drafted initially in 
French or in English—or simultaneously in 
both languages? If they are drafted first in 
one language at. what point in the drafting 
process is the translation made to put them 
into the other language? How much delay 
results from the necessity of translation? 

16. What circumstances do you envisage 
would make it necessary to extend the time 
for publication of a regulation under section 
6(2) of the Regulations Act, R.S.C. 1952, ec. 
Zoe 

17. Is there any reason why regulations 
could not be published within fifteen days of 
being made? 

18. What circumstances would, in your 
view, justify the exemption from publication 
of a regulation? 

19. Please list the titles, indicating briefly 
the subject matter thereof, of all regulations 
made under legislation administered by your 
Department or Agency which have not been 
transmitted to the Clerk of the Privy Council, 
recorded by him, published in the Canada 
Gazette or laid before the House in accord- 
ance with Regulations Act, Supra,—or have 
not been subjected to any one of these four 
processes? 

20. Have any steps been taken to index or 
tabulate the regulations referred to in ques- 
tion 19, to publish them in some place other 
than the Canada Gazette, or to advise 
interested or affected persons, or the public, 
of their existence? If so, please specify the 
steps taken with respect to each such 
regulation. 

21. How would a person, both inside and 
outside of your Department or Agency, satis- 
fy himself as to the authenticity of a regula- 
tion not transmitted, recorded, published or 
laid before the House in accordance with the 
Regulations Act, supra? 

22. How would you prove the authenticity 
of such a regulation in a court of law, should 
this be necessary? 

23. Please advise as to any suggestions or 
submissions which you may have respecting 
the improvement of the mode or process of 
conferring the power to make regulations and 
the preparation and bringing into effect of 
regulations. 
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APPENDIX “D” 


SPECIAL COMMITTEE ON 
STATUTORY INSTRUMENTS 


Documents distributed to members of the 
Committee 


(SECOND LIST) 


Interpretation Act (Assented to 7th July, 
1967)—together with Broadcasting Act (As- 
sented to 7th March, 1968) 


Regulations Act. 1950, c. 50, s. 1. 


The Enactment and Publication of Canadi- 
an Administrative Regulations—Elmer A. 
Driedger. 


Committee on Ministers’ Powers—Report. 
Presented by the Lord High Chancellor to 
Parliament by Command of His Majesty, 
April, 1932. 


Parliamentary Supervision of Delegated 
Legislation—The United Kingdom, Australia, 


New Zealand and Canada. By John KE. 
Kersell. 
Questionnaire pertaining to practices in the 


drafting of statutory instruments—Special 
Committee on Statutory Instruments. 


Answers to Questionnaire on the Reform of 
Parliamentary Procedure through the System 
of Committees—Association of Secretaries 
General of Parliaments. 


Submission: The Legality of Taxation by 
the Federal Government on Aviation Fuel 
and Oil—G. F. Maclaren, Q. C. 


The Queen’s Printer, Ottawa, 1969 


:eheieninn 


My. MARE nace oak 


oa 2 


; 
BOE PROCKEDINGS AND RVIDENCEG 
Na J 


per Fete be OE fs te A PS oy. seg a; 


‘4 
oie eo 
mL 
| * prosaic Far the review by thy oun of Comeminns OO aeeete 
meena te wittug es! Ary ai.ver of obs o eee: ai Gay ie 

“ 


Re?! e TsAY 


Writs } . 


Ate Mi owren i * oe re - 


HOUSE OF COMMONS 


First Session—Twenty-eighth Parliament; ;» ae 
o")) EES AN. 


a 


1968-69 al 


SPECIAL COMMITTEE a 


ON 


Statutory Instruments 
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Respecting 
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Baldwin, 
Brewin, 
Forest, 


Gibson, 


SPECIAL COMMITTEE 
ON 
STATUTORY INSTRUMENTS 


Chairman: Mr. Mark MacGuigan 


Vice-Chairman: Mr. Gilles Marceau 


and Messrs. 


Hogarth, Murphy, 
McCleave, Stafford, 
Muir (Cape Breton- Tétrault—(12). 
The Sydneys), 
(Quorum 7) 


Fernand Despatie, 
Clerk of the Committee. 


[Text] 
MINUTES OF PROCEEDINGS 


TUESDAY, April 29, 1969. 
(5) 


The Special Committee on Statutory Instruments met this day at 9.40 a.m. 
The Chairman, Mr. MacGuigan, presided. 


Members present: Messrs. Baldwin, Gibson, MacGuigan, McCleave, 
Murphy, Stafford—(6). 


Also present: Mr. Gilles Pepin, Counsel to the Committee; Mr. John 
Morden, Assistant Counsel to the Committee; Mr. G. Beaudoin, Assistant 
Parliamentary Counsel. 


Witness: Professor J. R. Mallory, Chairman, Department of Economics 
and Political Science, McGill University, Montreal. 


The Chairman introduced Professor Mallory and invited him to make 
an opening statement. 


The witness spoke on the problems created by the existence of delegated 
legislation. He expressed his views regarding parliamentary scrutiny of subor- 
dinate legislation. 


Following his statement, Professor Mallory answered questions. 


The Chairman thanked the witness for his appearance before the 
Committee. 


At 11.00 a.m., the Committee adjourned to the call of the Chair. 


Fernand Despatie, 
Clerk of the Committee. 
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_ The Chairman: I now will call the meeting 
to order since a quorum is present. 


_ We are very pleased to have as our witness 
is morning, Professor J. R. Mallory, Chair- 
man of the Department of Economics and 
Political Science at McGill University, who is 
a recognized expert not only in the general 
field of political science, but also in this par- 
ticular field of statutory instruments which is 
our concern. Professor Mallory was perhaps 
the first person in Canada to publish in this 
area and since that time he has been continu- 
ng his research into matters of government 
administration. Without any further introduc- 
tion I will call now on Professor Mallory to 
ef nake a prepared statement which will be fol- 
lowed then by a period of dialogue with us. 
Professor Mallory. 


Professor J. R. Mallory (Chairman, Depart- 


Chairman. I was glad to discover that the 
Committee is not only going to listen to me 
but also to my friend and colleague at Water- 
loo, Professor Kersell, because while I was, I 
think, the first in the field to write something 
about this problem of subordinate legislation 
in the country, Professor Kersell is the only 
one who has written a book on it, and it is a 
very useful book indeed. 


What I have to say today, partly because 
is is the time of year when I am pretty busy 
ith examinations and have not much time to 
devote to serious and sustained work outside 
that, is an elaboration of what I think first 
appeared as an article in Canadian Public Ad- 
ministration when I was asked to read a paper 
on the uses of parliamentary committees and 
‘dealt among other things with the need for 
parliamentary scrutiny of subordinate legisla- 
tion. I am very glad that the Committee has 
finally come into being. It has been a long 
time in this country before the House of Com- 


EVIDENCE 


(Recorded by Electronic Apparatus) 


mons has really addressed itself to this ques- 
tion which is, I think, one that is a direct and 
important responsibility of the House. 


The development of delegated legislation is 
one of the things that is necessary in the kind 
of modern urban and highly technological so- 
ciety in which we live. But necessary Parlia- 
ment itself does not have the time or the 
capacity to produce all of the regulations 
which are necessary for the regulation of liv- 
ing in modern conditions. It is more impor- 
tant that Parliament should devote itself to 
the big questions and keep a constant and 
wary eye on major questions of policy. 


This, of course, was not in the beginning. 
At the time of Confederation we lived in 
what is commonly called the night-watchman 
state. Nobody thought in those days that 
much regulation was necessary to protect the 
essential interests of the citizen. But now so 
much needs to be regulated to protect our 
health and welfare and safety because of the 
complexities of travel by air and sea and 
land, because of the need to develop provi- 
sions for the health and welfare of people 
under modern urban conditions. Also this 
kind of regulation by its nature requires very 
often rapid adjustment. We cannot live forev- 
er with a set of regulations about aircraft 
safety which were designed in 1918. We may 
have to change them with some rapidity. So 
that Parliament simply has to delegate the 
power to make many regulations to subordi- 
nate bodies in the executive: ministers, 
government departments, the Governor in 
Council or some other kinds of Crown 


agencies. 
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These regulations differ from the kind of 
law which Parliament itself makes, because 
when Parliament addresses itself to the law 
there is full and lengthy publie discussion, 
people who are affected by it have an oppor- 
tunity to make representations about it, and 
we are then in a position where we have no 
reason to complain that we are being subject- 


Ag 
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ed to laws that we have not had a chance to 
know about in advance and to discuss. But 
with subordinate legislation this is not so. This 
is not to say that subornidate legislation 
emerges somewhere out of the dark without 
careful consideration, because, in the nature 
of things, if a government department or the 
administraton itself is preparing the draft 
regulation it is likely to be given pretty care- 
ful consideration by committees of officials, or 
even sometimes committees of ministers. But 
these discussions take place without the 
advantage of being exposed to public view. 
They become part of the law without discus- 
sion and debate. Very often they are the kind 
of-thing..where public discussion and debate 
really.-does. not. help very much. It is not 
likely that the average members of the House 
are likely to possess the specialized knowl- 
edge ‘which would improve a _ regulation 
which is intended to protect us against the 
use ‘of dangerous. drugs, for example. Never- 
theless, there: are questions about this. An 
executive agency is not always engaged in 
this relatively harmless activity because they 
may well frame a regulation which either 
goes beyond what the original statute intend- 
ed. or in, some cases makes an unexpected, 
unusual use of power which had been given 
to the minister or to the Governor in Council, 
and nobody is in the position to ask the right 
questions. Do these regulations, for example, 
unduly restrict the liberty or property of the 
subject? Do they interfere with the remedies 
which the courts normally provide? There is, 
of course, some scrutiny of these things in 
Privy Council Office and in the Department 
of Justice. The Bill of Rights, if I remember 
correctly, has a provision which requires the 
Minister of Justice to scrutinize regulations to 
see whether they are in conformity with it. 
But we really do not know how serious this 
scrutiny is and it certainly is not public. 
While the officials who draft and supervise 
these regulations are persons of high compe- 
tence and professional responsibility, they still 
are not operating under public scrutiny, and I 
think no body, of persons exercising power 
should ever be put in the position where they 
are making. major decisions that affect other 
people without the possibility of public scruti- 
ny and discussion. 


Let me briefly summarize what has hap- 
pened in this country regarding this problem 
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of subordinate legislation We, as usual, came 
a little late to an awareness of this problem. 
There is about a generation lag which is not 
due, I think, to our lack of sophistication, 
because I think in many ways we are a very 
sophisticated people, but because our own 
acquaintance with the problems of urban 
complexity came about a generation later 
than they did in Britain. We often arrive at 
an awareness of these problems about a gen- 
eration later and then we have the advantage 
of considering British experience and other 


people’s experience in deciding what to do 


about them. 


In Britain this) problem has been exercising 
the attention of one House or the other of 
Parliament since at least 1925. There has been 
a Special Orders Committee of the House of 
Lords which, 
relatively small number and class of subordi- 
nate legislation, those which—and they are 
much more common in Britain that they are 
here—only become effective if they have an 
affirmative resolution from either the Lords 
or the Commons or both in order to become 
finally effective. But it does look at these and 
it looks at them primarily from the point of 
view of their technical merit; that is to say, 
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are they within the powers conferred by the | 


statute and do they make use of these powers 
in a way that is not unusual, unexpected or 
undesirable. 

The Committee on Ministers’ Powers, com- 
monly referred to as the Donoughmore Com- 
mittee, or the Donoughmore Scott Committee, 
which this Committee is aware of and has I 


think had an opportunity to look at, is the | 


classic discussion of this problem because it 
sought to lay down the guidelines for the 


exercise of delegated legislative power so that 


subordinate legislation would not do things 
that subordinate legislation was not supposed 
to do, such as usurp the function of Parlia- 
ment by altering taxation, or legislating in 
principle rather than in detail, or, as subordi- 
nate legislation sometimes did, even amend- 
ing statute law. Even in Britain, while the 
Donoughmore Report was submitted in 1932, 
no effective follow-up took place for many 


years. It was not, indeed, until 1944 that the 
House of Commons set up a scrutiny commit- 


tee to deal with delegated legislation. The 
mandate of that committee has been essential- 


it is true, confines itself to’ ag 


April 29, 1969 


ly the same since its beginning; it is only a 

elect committee and it is renewed from ses- 
sion to session. However, it has acquired a 
nent niche in the institutions and it can 
_be regarded as a permanent body. 


This committee generally takes a look at 
‘Statutory Instruments from the point of view 
of the criteria laid down in the Donoughmore 
Report and as long as they operate within 
hat framework then the Committee has no 
quarrel with them. If you look back over its 
orks it has, perhaps, found it necessary to 
eport on and draw the attention of the House 
Oo one in a thousand of these things, which 
eems like a dreary and unrewarding job, but 
even one in a thousand is important. 

- About this committee I will only say two 
things One, it is severely restricted from dis- 
( ing or drawing the attention of the House 
to the policy implications of Statutory Instru- 
ments; it cannot criticize them because it 
dislikes the policy, but only because of the 
form. It is true that it has been possible to 
xtend this notion of form a little bit to merit 
nd sometimes to draw attention to orders 
which are objectionable on more than mere 
afting terms, but that is a _ serious 
imitation. 

_ The second thing is that the Committee 
itself works because it has an expert staff. It 
has the expert services of the Parliamentary 
Counsel to the Speaker and it is he and the 
specially trained experts, legal personnel in 
is department, who carefully assemble and 
eruse all these orders and draw them to the 
attention of the Committee. 


. The work of the Committee, as I think is 
well known, is, in fact, very largely the work 
of its permanent officials rather than the 
members themselves. Any attempt to set up a 
machinery that did this effectively would 
require the same kind of attention to the need 
for supporting staff. 


At about the same time as the British 
House of Commons set up the Statutory In- 
ments Committee, a suggestion was made 
at a somewhat similar thing should be done 
this country. The suggestion was made by 
man who is responsible for a number of 
important innovations in both public policy 


‘laxton. In the Throne Speech Debate of 1943 
2 drew attention to the fact that while 
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this was an insult, and not much use. It was, 
as he said, an empty form. That they were 
tabled at all was, in fact, a relative innova- 
tion at that time. There was no systematic 
provision for tabling them before the war; it 
was decided during the war that all orders 
relating to war which had particular legisla- 
tive import would be tabled. This was a war- 
time decision made necessary by the fact that 
so much of the ordinary lawmaking in the 
country was done under the War Measures 
Act by the Governor in Council and there 
had to be some way for the House to know 
about it. Mr. Claxton said: 
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I suggest that orders in council be 
referred to a committee for considera- 
tion—not all the orders but orders having 
the effect of legislation of a general 
nature. Even when they get to the com- 
mittee, all the orders of that kind would 
not be discussed; but if the committee 
felt that one particular matter should be 
discussed it could take up that order, 
have the departmental officials there to 
explain it, and make its report to the 
House. This could be done exceedingly 
quickly. In this way there would be an 
opportunity of improving the drafting of 
the orders, which sometimes leaves a 
great deal to be desired; there would be 
exercise of control over the executive, 
opportunity for ventilating grievances, 
and also observance of the important 
principle of the supremacy of Parliament. 


At a later date, this was raised again in the 
House on a number of occasions, not the least 
by Mr. Diefenbaker himself when in opposi- 
tion. He did secure an undertaking at that 
time that the government would think about 
it and report in due course to the House. It 
did when it brought down the Regulations 
Act in 1950. 

The Regulations Act was an important and 
useful advance in a number of respects. It 
provided that all orders which had legislative 
effect would be tabled whether they were 
made by the Governor in Council, ministers 
or other Crown agencies, and that they would 
be published, not only in Part II of the Cana- 
da Gazette but that they would be compiled 
systematically in an intermittent publication 
called Statutory Orders and Regulations, 
which is the responsibility of the Clerk of the 
Privy Council to produce. Also, that this 
would be available in both languages. 
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It also provided, and the consequence of 
this on the whole has been good, that draft 
Orders at least, Orders in Council, would get 
a much more careful scrutiny before they 
were promulgated, both in the Privy Council 
Office and in the Department of Justice. The 
form of Orders has, I think, very greatly 
improved since that time. However the gov- 
ernment at that time was not prepared to go 
the rest of the way and suggest to the House 
that there ought to be a committee to scruti- 
nize these things. Mr. St. Laurent said in the 
Debates at that time: 

We do not believe we should recom- 
mend at this time that sort of committee 
because most of the statutory regulations 
have to be made by the Governor in 
Council, and that gives considerable time 
for checking, whilst in the United King- 
dom most of these things are done by 
boards or other agencies of the Crown. 
No one who is responsible to Parliament 
or to the public hears of these regulations 
until they have become law. This United 
Kingdom Committee has strictly limited 
terms of reference that probably would 
not fit our situation. They have to report 
on whether or not the order infringes 
seven stated principles. If it does not, the 
committee has nothing to do with it. If it 
does, they call attention to that fact. We 
do not believe that would be a remedy 
that would fit our situation. 


I think the most charitable thing to say 
about that was that St. Laurent was badly 
advised in being told what to say about this 
particular request because it is a gross mis- 
description of what happens in Britain. There 
is a much more careful official scrutiny of 
departmental orders than he implied. 


One thing he did say, which was important, 
was that the British Scrutiny Committee with 
its severely non political concentration on 
matters of form and not policy probably 
would not suit the Canadian situation. There 
are, I think, many people in Britain who 
would agree that the British Committee 
would be a better one if its scope were wi- 
dened. I think when consideration is given to 
what should be done in this country, it would 
be a mistake to simply adopt, without criti- 
cism or modification, the procedure of the 
British Statutory Instruments Committee. 


What ought to be done? It would be pre- 
sumptuous of me, as an academic critic, to 
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tell experienced parliamentarians how their 
business ought to be done, because I think 
only experienced parliamentarians know how 
parliamentary institutions work, and can 
devise effective ways of modifying them. All 
I can do is make some general statement on 
the nature of the problem as I see it. 


First of all, let me say a word about the 
question of limiting the scrutiny of subordi- 
nate legislation to form alone. This is impor-_ 
tant and necessary. The procedures that now 
exist to ensure that orders are properly based 
on statutory authority and properly drafted 
are certainly better since the Regulations Act, 
but I think it would be better still if there 
were an independent examination by an out- 
side body of the merits of order. Particularly 
whether they are a proper and expected use 
of power or an unusual and unexpected use of 
statutory authority. 


A committee that did this, of course, any 
committee dealing with subordinate legisla- 
tion, would need the resources of expert: 
officials. Just as the Public Accounts Com-| 
mittee is effective because its knowledge of 
what it is doing is largely guided by the 
Auditor General and his staff, a committee of 
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this kind would need similar and expert guid- 
ance from some such officer of the House as 
the Parliamentary Counsel. This would be a 
useful and a necessary and .a_ very 
unglamorous job. Only a very conscientious 
member of the House would regard it as 
rewarding because members of Parliament 
have other calls on their time and other 
duties both to their constituents and to their 
parties. I am not suggesting that because of 
this it would not be done or it would be done 
badly. It would not likely enlist the hearts 
and minds of the Members as much as it 
might. This is one objection to confining 
scrutiny to form alone. 


I would go further, it is hard to distinguish 
form and policy. Sometimes a policy decision 
is inherent in the way in which an order is 
drafted. Also, there is a second reason, whic 
is relatively new. It used to be possible 
bring before the House important questio 
arising out of departmental legislation. It wa 
a limited opportunity and not, perhaps, th 
best, but it was better than nothing. It was a 
opportunity to raise them on the estimates, i 
the Committee of Supply. It would have bee 
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better if there had been some regular provi- 
sion in Standing Orders that it would be 
possible for a Member to debate these on 
some such provision as now exists under 
Standing Orders for members to bring up 
grievances arising out of Parliamentary ques- 
tions at the end of the day on certain days of 
the week. This is, in fact, one of the ways in 
which Standing Orders in the British House 
enable a member to raise the question of an 
order and to move a prayer for its being 
rescinded. Some such procedure as that might 
well be useful. 


This point was acutely and almost ago- 
Nizingly brought up in the House in the 
debate on the Emergency Powers Bill in 1951, 
when the Opposition, which was much trou- 
bled by that Bill, said that they really felt 
there should be an opportunity in the House 

to debate the exercise of the powers under 

the Bill by the Minister. The only answer 
they got from the Hon. Mr. Garson, who was 
then the Minister of Justice, was that he had 
_ discussed this matter with the Prime Minis- 
_ter—he implied that they were both mag- 
-nanimous men, which was true—and that the 
Prime Minister had told him that he could 
assure the House if anybody wanted to raise 
these matters the government would find time 
for it. That is a government that is no longer 
with us, neither is the Emergency Powers Act. 
| The point is the only provision that seemed to 
| exist in the minds of the government of the 


| discussion if members of the Opposition 
wanted to do it. However, that is not quite 
| the same thing as having Standing Orders 
provide an opportunity. 


After all, the important thing here, it seems 
|to me, is to provide for systematic scrutiny 
because scrutiny to be effective has got to 
be systematic and not intermittent or sporadic 
‘depending on the time when a government 
does something which is totally outrageous, 
which is rare but happens, and hope that 
somebody will spot it and try to raise it. A 
much more effective way of exercising the 
authority and responsibility of Parliament is 
‘to have somebody grinding away day-by- day 
‘looking these things over and, as a matter of 
‘routine, drawing them to the attention of the 
‘right people. So a committee could draw the 
attention of the House not only to questions 
‘of form; an order that is drafted in a way 
‘that is unusual and unfortunate that may 
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offend, for example, against the apparent 
provisions of the Bill of Rights, but also to 
raise questions where an order seems to raise 


a matter of policy that ought to be discussed. 
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The fact that no longer are the main esti- 
mates considered in the Committee of Supply 
but have gone to Standing Committees has 
raised a number of questions in my mind to 
which I do not have satisfactory answers. It 
looks as if, from what we know about the 
way in which Standing Committees have 
worked, that the consideration of the esti- 
mates is more effective now than it used to be 
through the use of Standing Committees. It 
may also be—I suggest this with some hesita- 
tion, being an outsider—that something has 
been lost by this procedure also because some 
of the opportunities to raise debate on impor- 
tant policy questions in the Committee of 
Supply is now gone and nothing replaces it. I 
think it is important that the House address 
itself to the problem of providing a way in 
which this scrutiny can be replaced. That is 
why I think when this Committee has studied 
the question and deliberated it would do well 
to go back to the proposal Brooke Claxton 
made 25 years ago that a properly constituted 
committee of this kind should be in a position 
to draw the attention of the House, in a way 
that the House can discuss it, to questions, 
not only of form, but of policy, which arise 
out of subordinate legislation. Thank you, Mr. 
Chairman. 


The Chairman: Thank you very much 
Professor Mallory for this helpful statement. I 
would just like to put several other facts 
about Professor Mallory on the record before 
we begin to question him on the matters 
which he has suggested to us this morning. 
He was educated at the universities of New 
Brunswick, Edinburgh and Dalhousie. I have 
no doubt that one of the reasons, at least, 
why he has been able to make such a distin- 
guished contribution to political science in 
Canada is the fact that he has the advantage 
of an LL.D. degree which is not one possessed 
by most political scientists in the country. 


He has taught at the universities of Sas- 
katchewan, Toronto and at Brandon College, 
in addition to teaching at McGill University. 
He is the author of Social Credit and the 
Federal Power in Canada and, of course, very 
many articles including the article ‘“Dele- 
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gated Legislation in Canada” published in the 
Canadian Journal of Economics and Political 
Science in November, 1953, and another arti- 
cle “The Uses of Parliamentary Committees”, 
Canadian Public Adminisration, March, 1963. 


I think Professor Mallory has made sugges- 
tions which are very relevant, indeed, to our 
task. He has disclaimed the intention of mak- 
ing them concrete, but I think that certainly 
they are sufficiently concrete as to be highly 
useful for us as indications of where we 
might go by way of solution to this problem. 
Mr. McCleave? 


Mr. McCleave: Professor Mallory, could I 
suggest a three-part formula which may be 
the gist of your excellent address this morn- 
ing? First, we have the Committee on a per- 
manent basis, I think you agree with that. 
This takes the best idea of the late Mr. Clax- 
ton. Second, last week we explored the idea 
of perhaps a parliamentary registrar general, 
but you might wish to confine that more sim- 
ply to expert advice on a permanent basis 
available to the Committee. Third, to get this 
point across, that it can be used, as in the 
Parliament of the United Kingdom, as some 
method of bringing a report before the House 
to suggest that an Order in Council, or the 
like, be rescinded. These are the three com- 
ponents of your recommendation, am I cor- 
rect in that? 


Professor Mallory: That is correct. 


Mr. McCleave: I do not suppose there could 
be any quarrel about the fact that at least 
everybody here this morning is very con- 
scientious, hard-working and would make the 
excellent substance for a continuing 
committee. 
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Let us get to the second part of the formula 
then. Would you go for some office compara- 
ble to that of the Auditor General of Parlia- 
ment or, say, a registrar general or would 
you restrict it more to highly professional 
help on a permanent basis for the 
Committee? 


Professor Mallory: I think in this one has 
to distinguish possible remedies for a variety 
of problems. What the Committee really 
needs is a permanent staff of persons who are 
familiar with what a departmental order or 
Order in Council looks like; who have the 
requisite legal training and who have training 
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in statutory draftsmanship in order to read 
them intelligently. This is something that lay- 
men very often cannot do, so that the first 
thing that the Committee should have at its 
disposal is some body of person or persons 
who systematically reviewed these things 
with intelligence and experience and drew 
the Committee’s attention to them. It is no 
secret that the importance and effectiveness 
of the British committee was due very largely 
to the vast knowledge and experience of Sir 
Cecil Carr. 


Mr. McCleave: May I ask what position or 
title he was given? 


Professor Mallory: Parliamentary Counsel 
to the Speaker. 


One always has to adopt titles to one’s own 
convenience or one’s own institutions. I am 
not sure that this is necessarily the right or 
the best form but it is the kind of thing that I 
have in mind. It is an office which clearly is 
dissociated—the govrnment is related to the 
House and it is threfore by definition 
independent—and whose energies are very 
largely devoted to this kind of scrutiny work 
of Parliament. I do not think it is necessary 
that he should have quite all the trappings of 
independence of the Auditor General, who 
can only be removed by the awesome process 
of the Joint Address, but he nevertheless 
needs to be identified with the House rather 
than identified with the government. 


I also think, though this is part of a wider 
problem about committees of the House, that 
the time mut be coming soon when those 
committees with permanent responsibilities 
will need research staffs of their own. If these 
committees are to raise not only questions of 
form but, to some extent, of policy, they will 
need the assistance of research staffs who can 
compare the experience of other countries 
and can do things that members’ offices can- 
not do for them, so that it might well be that 
in Canadian conditions an office of this kind 
which would be primarily based on a legal 
officer of the House might nevertheless have a 
research staff which would be available to the 
committee, which could deal with questions 
not only of form but also of policy. 


Mr. McCleave: How did the Parliamentary 
Counsel in the United Kingdom make known 
his reservations or doubts about certain of 
the Orders in Council? Did he do it by means 
of an annual report or simply by submitting 
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reports from time to time to the members on 
_ this committee? 


Professor Mallory: When a committee met 
as I understand it, it was the duty of the 
_Parlimentary Counsel to review for them 
_the orders which had passed across his desk 
and specifically draw their attention to those 
pal. he thought merited consideration by the 
committee. This did not prevent the commit- 

tee from bringing up points of its own, but 
most of the systematic work of perusal of 
orders which had emanated from 50 or 60 
departments, which had to be collected some- 
where and scrutinized, was done in the office 
of the Parliamentary Counsel to the Speaker. 


Mr. McCleave: It strikes me that perhaps 
“my comparison would not be workable in 
Canada in the sense that you might not want 
the formal approach of an Auditor General in 
_his report when you are ina field that may be 
Bee one of opinion. Lawyers may differ, of 
course, on whether there is technical merit in 
an Order in Council and whether it should be 
attacked, and I suppose many times the Par- 
liamentary Counsel in the United Kingdom 
_ presented something that aroused his curiosi- 
ty or wrath and found that the committee 
_ itself did not go along with it. 


Professor Mallory: I think this may well be 
the case but it is surely far better for a com- 
“mittee of the House which has developed its 
(2 : . 
ae esprit de corps to have its own legal 
advice than to be left with only the opinion 
already previously developed by the legal 
advisers in the Privy Council office or the 
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_ Mr. McCleave: I was not suggesting that. I 
hink the person advising the committee 
hould be independent and a servant of the 
ouse and of the committee. I was just won- 
ering how far the powers of such a gentle- 
-man should go. This is really where I was 
| rying to get your opinion. 
fi 


_. Professor Mallory: My opinion of this is 
that his effectiveness is going to be a question 
of authority and not of power. After all he is 
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only a servant of the committee. The wil- 
‘lingness of the committee to accept what his 
office has laid before them is what is going to 
“matter. This is always true. The committee, 
in the end, is the master of what happens, 


i 
! 

a 
. 
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and if it is fortunate in having an energetic 
and conscientious official who guides the 
members in their work, then he will very 
rapidly acquire an authority of his own which 
the committee and the House will come to 
respect. But in the formative stages it is the 
committee which is going to have to develop 
its own mind in these matters. 


Mr. McCleave: Now to the final part of the 
three-part formula about recommendations so 
that the House itself can decide whether an 
Order in Council should be rescinded or not. 
Can you be more specific about what you 
would suggest by way of a formula? Should it 
be the majority recommendation of the com- 
mittee or should it perhaps be done in some 
other way? 


Professor Mallory: I would be inclined to 
think that if the committee’s recommenda- 
tions went to matters of policy, then the com- 
mittee might be driven to majority reports; 
but one has to look at this as part of a politi- 
cal process. If the committee itself is divided 
on a question as to how it should report to 
the House and it makes a majority decision, 
the minority members of the committee are 
bound to feed this information back into their 
own caucuses. Parties will have their own 
study groups of these matters and if they feel 
that they have got their teeth into an impor- 
tant question that ought to be raised in the 
House, then whether the committee itself has 
made a recommendation or not, the fact that 
the committee had an appropriate discussion 
will be a foundation which then can be laid. 


Well, then, the next question is, how? I do 
not know whether it is possible under the 
present Standing Orders for this to be done. I 
am wondering whether perhaps a modifica- 
tion of the present rule by which a member 
can ask Mr. Speaker for permission to raise a 
question on adjournment on certain days of 
the week would not be a procedure that 
would provide sufficient opportunity for those 
occasions when members of the House would 
want, from their knowledge of what hap- 
pened in the committee, to raise a short dis- 
cussion on this, much in the form, I think, of 
the present one; that is, a motion or a state- 
ment of the problem by the member and a 
reply by the minister or his parliamentary 
secretary. The publicity attendant upon this is 
usually sufficient. In the British committee, 
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while there have been countless prayers 
moved against Orders, I think only one or 
two have ever been carried. 


However, the fact that this happens and the 
attendant publicity is often enough to have 
the Order rescinded or modified. Departments 
are very sensitive about public criticism, and 
the fact that the thing was discussed in the 
House and everybody knows that officials 
read Hansard is usually sufficient for them to 
think again and to try to disarm criticism 
either by modifying that particular Order or 
certainly not trying this whole thing again. 
This is the importance, I think of parliamen- 
tary scrutiny. 


Mr. McCleave: And my final question, Mr. 
Chairman. What about the relationship of the 
statutory instruments committee? Supposing 
that we do all those things and have this help 
available, what about the relationship of the 
committee with other committees? Suppose, 
for example, that we took high exception to a 
regulation under the Fisheries Act but that 
the fisheries committee, untutored souls, 
without lawyers there, absolutely disagreed 
with us. Where would we fit then? Do we 


have a cross-breeding of committees or just 
what? 


Professor Maliory: There are two possibili- 
ties here. One is that the committee did, in 
fact, take a dim view of the fisheries Order, 
and that the estimates of the Department of 
Fisheries were still before the appropriate 
committee of the House and someone raised it 
there and got nowhere with it. It is then open 
to the Opposition, as I understand the opera- 
tion of the new rules, to ask to discuss this 
particular problem on an Opposition day. 
This would also be possible, I suppose, even 
though it is far enough along in the parlia- 
mentary cycle so that the Fisheries estimates 
are long since passed and approved, but there 
are lots of times when it is not a question 
that needs a full day’s debate It may be, in 
which case it is up to the responsible party 
leaders to see whether they can use an Oppo- 
sition day for this. It is a question of the best 
use of scarce resources. 


Mr. McCleave: I do not think you are 
addressing yourself to my question. Suppose 
this Committee felt that a regulation was 
wrong, but a standing committee, dealing 
with that act and with that subject, felt that 
it, perhaps, was right; where do we go from 
there? 
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Professor Mallory: In the end, I think, the 
House would have to settle this. After all a 
government will have its way, particularly in 
a committee that is dealing with legislation or 
with the estimates. All that will have hap- 
pened is there may have been a disagree- 
ment with this Committee which may not be 
so policy oriented. I think it depends a little 
on how the committee develops. It may 
become a relatively non-political committee 
as, to a large extent, the Public Accounts 
Committee is becoming. Its best hope, I 
think, is to ventilate these things and not 
expect with any certainty that committees 
dealing with legislation or the estimates will 
respond right away to what it says, but it 
does mean that it is on the record; it is on 
Hansard; it is a focus for fighting the battle 
another day. 


The Chairman: I have Mr. Gibson and Mr. 
Baldwin on my list. 


Mr. Gibson: Professor Mallory, have any of 
the legislatures of the provinces any statutory 
instruments committees or processes of review 
from which we can gain experience? 


Professor Mallory: As far as I know, Mr. 
Chairman, they do not, but I have not made 
any serious examination of what is happening 
in the provinces for some time. It is not an 
area in which there has been a great deal of 
scholarly interest. I have not had an oppor- 
tunity, for example, to look at a new book on 
legislative procedure in Ontario which is the 
most likely place to expect this. As far as I 
know, no province has a statutory instrug 
ments committee. 


The Chairman: I might just interject here 
that I believe both Manitoba and Saskatche- 
wan now have some form of a scrutiny and 
Ontario has just in the last two weeks 
announced its intention to create a Set 
committee. 


Mr. Gibson: Also, although it may not be 
strictly relevant, I was wondering if any of 
the cities in reviewing bylaws have come 


across any techniques that might be of ang 
use? 


Professor Mallory: I am sorry, could you 
repeat the question? 


Mr. Gibson: I was wondering if any of the 
cities in reviewing some of the voluminous 
bylaws that go back ages and ages, like 
Toronto, Montreal or Vancouver, have come 
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“up with a review system, in attempting to 


untangle their outdated byiaws; if there is any 


network in any of these cities? 


, 


Professor Mallory: As far as I know, there 
is not. 


_ Mr. Baldwin: I do not know how the other 


members of the Committee feel, Mr. Chair- 


man, but it has always been my view, in the 


time I have spent looking at this, that it is 


physically impossible, of course, and intellec- 


ually impossible as well, for Parliament or 


detailed scrutiny to all the outpourings from 


ee legislative body to give the full type of 


e departments and the tribunals and the 


“Crown corporations. We have to have ma- 


chinery so we can look at them to try to make 


= examples. I think Professor Mallory put 


his finger on it there; he suggested making 


examples in certain cases in the hope that 


this will tell the people who are responsible 


for drafting to take a look at it. 
_ With this in mind, I think we have to see 


: 


what we can do to fill up our gap. First, I 


think Mr. McCleave brought up the question 
that the type of person who would be 


-associated with the committee would be tre- 
-mendously important. I suppose it should be 


‘somebody with legal training plus 


some 


experience with government. 


| 


tised law in a frontier area when there were 
a number of bootleggers up there. The best 
policeman we ever had was a former bootleg- 
} 
“quickly and very well. Would you regard a 
man with some experience, and even some 
‘one who has been identified with the pro- 


‘cesses, of the Privy Council office or else- 
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_ I always think, Mr. Chairman, that I prac- 


ger himself. He cleaned up the country very 


where, of drawing these or having some rela- 


tion with them, as being, I will not say a 
‘condition precedent, but tremendously impor- 
tant, Professor, to have such a person iden- 
tified with a committee, assuming that we are 
going to have, I think we will have, I hope 
we will have, a scrutiny committee? 


_ Professor Mallory: Mr. Chairman, I certain- 
ly agree with what Mr. Baldwin said. I think 
‘other things being equal that the best thing 
ithe House could do would be to extract from 


he Department of Justice somebody who had 


‘had some experience in this and who was an 


eminent, or already a promising and accom- 
plished, public servant. I look forward to the 
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day, as a matter of fact, when there is more 
mobility between the public service and the 
part of the public service which is at the 
disposal of the House. I think this has been 
suggested on other occasions. If the House is 
to function effectively, as a sort of counter- 
government, it must have to some extent the 
accomplished expert resources, and one of the 
best ways would be to have greater mobility 
in the public service between those who work 
in departments and those who may for a 
time, or from time to time, be available to 
the House in expert capacities. This is one 
case where I think this might well be. 


Mr. Baldwin: I accept your views. I think 
we have already indicated as to the scrutiny 
committee that it is just a matter of later 
making a little less nebulous the form it will 
take. It becomes then a question of how we 
can ventilate in the House and/or in public 
the matters that the committee deals with. Do 
you think one means would be through a 
committee report presented to the House with 
a motion to concur? 


This is one of the problems of the Public 
Accounts Committee at the present time. 
There is no motion to concur, there is no 
over-all debate, but if a motion to concur 
were made, there would have to be, proba- 
bly, some understanding between the party 
leaders and the House Leaders as to the limits 
of such a debate, but to permit a debate in 
the House on an issue. The government does 
not have to accept the committee recommen- 
dations. I think the government of the day 
would have to take a stand on it; they would 
be compelled to organize, to bring their 
troops in, and if they did not like the recom- 
mendations vote them down. At least the 
matter would then get a certain amount of 
publicity and would be debated, the House 
would come to a decision. Do you think this 
would be one of a number of ways this might 
be tackled? 


Professor Mallory: I think this is a rather 
promising way actually, and it might be the 
usual way. It has one disadvantage, it seems 
to me, and that is, the committee would only 
report from time to time. It is quite possible 
standing orders or the arrangements through 
the usual channels might mean that this 
debate on the motion to concur in the report 
of a committee might occur at only very rela- 
tively rare and fixed times in the session, and 
this might not be very timely. If the commit- 
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tee’s attention was attracted by a particularly 
dubious and offensive order, and it was 
desired to bring this to the attention of the 
House, then other means, which I have sug- 
gested, since we cannot expect it to be done 
any more on the estimates, might be 
explored. 


Mr. Baldwin: I think you are quite right; 
you have put your finger ony it. the 
mechanism of the adjournment motion could 
be used through the medium, even if a mem- 
ber wants, of asking a question which he 
knows is going to be ruled out of order; he 
then says “Ten o’clock”, and he hasmancen 
minute period. This is one way and a very 
good way. 

Then, of course, as you pointed out, we 
have the opposition days. The trouble is those 
are very precious and rare and sometimes we 
are not inclined to use a full day. We have so 
many opportunities from time to time we 
hate to use one full day. 
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I would like to go back to the final thing, 
which is the first one we touched upon, the 
question of prayers. It would be a completely 
novel experience in this House. I think in all 
the times I have been here I have only seen 
three petitions brought in the House and they 
were in no way related to the question of 
regulation of statutory instruments. 


Could you extend your remarks a little on 
that? To what extent do you think we might 
follow the English practice, and the length of 
time which might be used? Would it be time 
that would be taken after the normal hours of 
debates so the government would not be com- 
pelled to give up some of its own government 
time for debating. Would you think in terms 
of half an hour or what procedure would you 
suggest? I am thinking of some way by which 
an individual member of the House, as 
opposed to the committee, can by means of a 
prayer initiate a discussion and debate for a 
limited time on what might be a particularly 
obnoxious Order in Council. 


Professor Mallory: My own feeling is that 
perhaps the best way would be to have some 
elaboration on the extension of the present 
procedure of raising matters on the adjourn- 
ment and this is actually a very short period 
and it might perhaps be lengthened. But I 
also have the impression from my somewhat 
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sporadic reading of Hansard that that oppor- 
tunity is, at least at certain times during the 
session, not fully used and it might be an 
opportunity that could be further exploited. If 
members had in their boxes reports from the 
committee, and there are members of parties 
who are specifically responsible for watching 
this problem, then they could, as Mr. Baldwin 
suggested, ask a question on the Orders of 
the Day and hope for the indulgence of Mr. 
Speaker in rising at ten o’clock. It may be 
that that rule would have to be somewhat 
re-worded and the time altered to take 
account of this, but it seems to me this is 
already an existing procedure and one that 
would probably meet the point. 


The Chairman: Mr. Murphy. 


Mr. Murphy: Professor Mallory, I was 
interested in a point brought up by Mr. 
McCleave that it might well be that a scruti- 
ny committee such as you, and which would 
be made up primarily probably of lawyers or 
legalistic type minds, might on occasion come 
to a different conclusion from members of the 
standing committee, such as the Standing 
Committee on Fisheries where there are peo- 
ple who are probably more expertise in the 
matter of fisheries Do you think there is any 
merit in combining your idea of having a 
prominent professional man with staff who 
would be scrutinizing these Orders in Council 
and regulations on a continuing basis, availa- 
ble to each of the present standing commit- 
tees, and then when he came up with a par- 
ticular regulation say under the Fisheries Act, 
which he found to be offensive for one reason 
or another, it would be brought to the atten- 
tion of the Chairman of that committee or to 
the committee itself and that committee made 
up of Members of Parliament, who would be 
more or less expertise in the field of fisheries, 
would consider the recommendations and be 
given the power to report to the House. 


Professor Mallory: Here I think there is 
both a procedural problem and one of effec- 
tively doing business. It is too soon to say 
how much time pressure there is on standing 
committees in dealing with the estimates. I 
suspect it is very great. To have the possibili- 
ty their consideration of very complex ques- 
tions of policy subject to an official inruption 
of this kind, might in fact not make as effec- 
tive, given the present time limits, the con- 
sideration of the estimates. 
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This I suppose, though I have not looked at 
the Hansards of standing committees dealing 
with the estimates lately, would not prevent a 
member of the committee raising this kind of 
point under an appropriate clause which was 
before the committee. I would think that it is 
better to have these things focused in the 

right place. I think the experience of the 
House before of having to raise these general- 
ized and rather sometimes remote problems 
on the estimates has not been terribly 
successful. It is hard to get a satisfactory 
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answer: the wrong official is there, the com- 
mittee’s business is delayed while the Minis- 
ter arranges for somebody to turn up and give 
the answers, and so on. It is far better to 
have the thing dealt with in a committee, 
which is curious about an order passed by a 
department, which arranges with the depart- 
ment to have the appropriate Minister or 
Official there and which presses into the mat- 
ter and tries to find out what it can. There 
“may be division on the scrutiny committee 
about this: the majority of the scrutiny com- 
“mittee may be good government men who do 
not think that there is anything in this except 
the opposition trying to make political capital. 
I would not like to see this happen in com- 
mittee and it does not happen very much in 
the Public Accounts Committee, but the com- 
mittee might, in general, be averse to this 
particular point which would not prevent the 
“minority members of the committee from 
| raising it in other ways and the other ways, it 
seems to me, and the most productive ones, 
are those which Mr. Baldwin suggested: one, 
the possibility of raising them on a motion 
concurred in the report of the committee, if 
the committee itself has dealt with the matter 
in its report, or failing that, to bring it up by 
some modification of the present ten o’clock 
_ procedure. 


_ Mr. Stafford: Mr. Mallory, I have often 
concluded that the drafters of our legislation 
‘use language which is much more technical 
|and sophisticated than necessary. Languages 
_are difficult to interpret, even for our judges. 
‘Sometimes the more experienced such draf- 
ters are the more they tend to follow these 
principles. In other words, our statutes should 
‘be written in a much more ordinary and 
“meaningful language. Sometimes as the bills 
pass through the House, members, aS you 
say, having so many things to do, such as 


59 


running after passports for people and things 
like that, do not have time to scrutinize all 
the words. You know how difficult it is some- 
times even for our courts to understand just 


what a section means: what could be done 
about this? 


Professor Mallory: I am not sure there is 
any easy answer. I think the experience of 
most lawyers who deal with legislation is that 
very often it is very much easier for the 
courts to interpret the law when it is drafted 
with great skill and complexity so that no 
layman can understand it, whereas nothing is 
less likely to guide the courts to a clear deci- 
sion than a statute written in plain language. 
The Bill of Rights, I think, is a case in point. 
The Bill of Rights is written, as far as legisla- 
tive prose can be written, in words that 
would appeal to everybody, but the courts 
have made very little of it. 


This is why, as I said earlier, it is impor- 
tant that a committee of this kind be guided 
by persons experienced in statutory drafts- 
manship who can really read between the 
lines and understand what is afoot. Plain 
language, in the sense in which we are using 
it here, is not the answer because the law is a 
complicated technique which has developed 
its own very specialized methods of interpret- 
ing what language means. If we are going to 
have laws that the lawyers can interpret, 
then they have to be written in lawyer’s 
language. 


The Chairman: I will now ask our counsel 
if they have any questions to direct to Mr. 
Mallory. Mr. Morden. 


Mr. J. W. Morden (Assistant Counsel to the 
Committee): Mr. Mallory, I have a very gen- 
eral question. Is your general survey or 
understanding of Dominion legislation such as 
you think too much or not enough use has 
been made of the device of subordinate legis- 
lation. Perhaps I should develop now the 
question of last week when it was suggested 
to this committee that there are, even In ques- 
tions of important policy formulation, great 
possibilities in the use of subordinate legisla- 
tion where there is a problem but no one at 
the outset knows, or has any confidence in, 
the solution to the problem; let it be worked 
out by an agency of government through the 
use of subordinate legislation. 

What is your view on that general ap- 


proach? 
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Professor Mallory: I would be inclined to 
think that this is a defensible proposition. 
After all, if Parliament wishes to frame legis- 
lation to regulate some noble human activity, 
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which may have a high technical content, one 
cannot guess what the law is going to do. One 
may find that no matter how carefully draft- 
ed is the first act, it does not cover the obvi- 
ous circumstances and, therefore, an enabling 
act, with orders to fill it in, is the best way to 
do it, emergency apart. Some of us will 
remember, as far back as during the war, the 
attempt of the Wartime Prices and Trade 
Board to regulate consumption and prices. I 
do not think Parliament could ever have 
drafted a law that would have worked. The 
Board had to go along almost from day to day 
through trial and error changing regulations 
until they had a set of regulations that would 
stick. The difficulty about that is—and I think 
we are going to have more of this—the time 
of Parliament is limited and Parliament must 
devote itself to the major questions. If the 
major questions concern foreign policy and 
private behaviour, then there is not much 
time left for other things. A decade may 
elapse before an important bill gets on the 
legislative time table for revision. So enabling 
legislation with plenty of opportunity for 
regulation by subordinate bodies is the only 
way to go about it. It then becomes very 
important that there is adequate political par- 
liamentary scrutiny, so there is opportunity 
for public debate that you do not get 
ordinarily with subordinate legislation. The 
Department makes an order and it is com- 
municated to the people who are affected by 
it. The Department of Transport makes an 
order that affects the air lines, but nobody 
ever publicly discusses it in the way that a 
bill gets discussed before a Parliamentary 
Committee, so affected people can argue 
against it and the full weight of public infor- 
mation and public opinion be brought to bear. 
This is why parliamentary scrutiny of both 
form and policy provides a chance to focus 
within the limited resources of Parliament on 
a public issue without the full dress proce- 
dure of having to debate the bill every time. 


Mr. Morden: On that point of debating poli- 
ey before it becomes law, do you think there 
should be some formalized procedure, such as 
there is in the United States, for those 


affected by a regulation, to be heard one way 
or the other before a Committee, or some 
other government agency? 


Professor Mallory: It depends I think, on 
the kind of regulation you are talking about. 
If it is a highly technical one, they probably 
already have effective lines of communication 
with the regulating body. If it is a regulation 
that affects the public generally, say, a regu- 
lation that affects one’s eligibility for unem- 
ployment insurance where there may be 
important interests at stake which affect a 
great many people, it might be better if the 
regulating body had some means of formally 
considering these kinds of representations. I 
think, given the possibility that Parliament 
can deal with the question and given the pos- 
sibility which is outside the terms of refer- 
ence of this Committee, that one may develop 
some kind of institution like an ombudsman. 
The problem can be dealt with in other ways. 


Mr. Morden: A suggestion or submission 
was made last week that the scrutiny be both 
of a formal and of a policy nature, but that it 
not be entrusted to one body, a scrutiny com- 
mittee, rather to the Standing Committees of 
the House dealing with the subject matter of 
the regulation, agriculture or whatever the 
case may be. It was suggested only in that 
way could it be fairly determined whether or 
not a regulation unduly infringed private 
rights. Then the point was further developed 
that one scrutiny committee does not have 
(a), the technical expertise; or (b), the time to 
cover the great volume of regulations that are 
made. What do you think of having, more or 
less, 12 or 15 scrutiny committees? 


Professor Mallory: The number of members 
in the House is small; the number of commit- 
tees the House has is now large. There is 
already, I guess, pretty well a problem of 
overload of committee responsibilities both 
dealing with the estimates and with legisla- 
tion. I am not sure that this might make 
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matters a good deal worse. As I see it, there 
are two things you need to do. One is that 
you should look at every regulation that has” 
legislative import. This is a matter that can 
be done by the Committee staff in the first i 
instance. In Britain, the parties have working 
groups that also perform a little watchdog 
role on their own so that the parties know 

; 


{ 
; 
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what to bring up in Committee. The number 
of objectionable ones that you flush in this 
way is manageably small, or should be. A 
committee that is familiar with raising them 
on this ground is a better body, it seems to 
me than a committee whose PUMATY interest 
is in policy and legislation. 


The Chairman: May I just interject here 
Professor Mallory? If what you want is a 
Committee which really scrutinizes substance, 
the content of regulations, I think that at 
least this job, whatever other deficiencies 
there may be, would be better done by a 
Standing Committee. For example, take 
broadcasting regulations; if you want to have 
a real scrutiny of the regulations which are 
made in the area of broadcasting, whether 
they are established by the government or by 
the CRTC, you are going to have a much 
more thorough study and a more thorough 
criticism, if it is done by the House Commit- 
tee, which has expertise in that matter, than 
if it is done by a single scrutiny Committee 
which is bound, I think, to give a more for- 
mal! than a substantive criticism. 


_ Professor Mallory: Mr. Chairman, I think 
this point has substance. The fact that a 
scrutiny Committee existed, which was deal- 
ing with regulations in the large, would not 
/prevent another Committee, particularly one 
whose responsibilities for policy are pretty 
‘wide ranging, but which, perhaps, is not 
often burdened with heavy legislative respon- 
' sibilities such as broadcasting, from a serious 
consideration of the broadcasting regulations, 
|particularly in the formative stages of the 
|regulatory authority. I think the two things 
are complementary. 


The Chairman: Mr. Murphy. 


Mr. Murphy: It may sound like I am push- 
ing this point, but we had a little scare here 
last week when a witness—I have forgotten 
his name—a chap from the University of 
‘Windsor... 


The Chairman: It was Professor Brown- 
John. , 


Mr. Murphy: Yes. He had done a job count- 
ing the number of regulations and so forth, 
‘Orders in Council and _ regulations—he 
‘confined himself to those two fields—that had 
been passed in the last five or six years and 
they were averaging something over 3,000 per 
year. This is why, I think, we are a little 
29817—2 
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concerned about one committee handling that 
volume of work and doing an effective job. 


I suggested before the idea of having each 
of the Standing Committees concern itself in 
this field and I think you have valid objec- 
tions to that. Do you think there would be 
any merit in giving each of the Standing 
Committees the power to set up a scrutiny 
subcommittee which would not necessarily be 
made up of all the members of the Commit- 
tee, but it might even be an added job for the 
steering committee of the Standing Commit- 
tee. In this way it would give them the re- 
sponsibility for scrutiny in their fields? 


Professor Mallory: I do not think so. All of 
the Committee may not remember this, but 
when Arnold Heeney was Clerk of the Privy 
Council he wrote an article on the work of 
the Cabinet secretariat in which he discussed, 
in part, the whole problem of subordinate 
legislation, because he was talking about 
Orders in Council and so on. During the war 
the flow of Orders in Council were running at 
about 10,000 per year and, as I remember, 
Mr. Heeney’s estimate was that not more than 
5 per cent of these—taking into account both 
Orders in Council and Treasury Board 
minutes which dealt with major policy ques- 
tions—in fact, had any significant legislative 
effect. Therefore, a mere count of Orders 
without attempting to say what is in them— 
they may just be Orders which just change a 
phrase or a comma in Orders that already 
exist. It gives a distorted view of the size of 
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the problem. I think that in general one Com- 
mittee could handle it. 


After all, in Britain where you have a 
country of 40 million people, a Committee of 
this size has, indeed, been able to deal with 
these questions without difficulty over the 
vears. It is true that they back away from 
policy questions, but not entirely. Govern- 
ment is less complex in this country in the 
sense that there are large areas of administra- 
tion which are under provincial jurisdiction. I 
think it would be a manageable problem for a 
Committee of the House of this size. 


Mr. Baldwin: I suppose this is aS much a 
statement as a question. The terms of refer- 
ence of Standing Committees now, when they 
are dealing with estimates, would probably 


be wide enough, at least there would be an 
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implication they could deal with the same 
matters really as the Public Accounts Com- 
mittee do. In other words, looking at esti- 
mates for the current year one would be enti- 
tled to say, “Here is an item, and relating this 
to the same item last year there has been an 
example of extravagance or over-expenditure 
or duplication or waste’. Therefore, one could 
deal with this, I think, in the estimates com- 
mittee, in the Standing Committee. If you did 
not have the Auditor General combined with 
the Public Accounts Committee, the careful, 
detailed scrutiny which is now being given 
and has been for seven, eight or nine years— 
the post mortem examination—would never 
take place. While I agree there is certainly a 
place for standing committees to have some 
over-all scrutiny of regulations and to assist 
in other duties, without specialists on the 
committee and without a specialist staff with 
the committee, I think you would be in trou- 
ble. Would you not agree that this is a 
likelihood? 


Professor Mallory: Yes, I think Mr. Bald- 
win’s answer is really the one that, had I 
really understood the subject as well as any 
experienced parliamentarian, I would have 
given myself. And it shows, among other 
things, that the people who can best address 
themselves to this problem are the knowl- 
edgeable members of the House. I think it is 
perfectly true that the fact that the Public 
Accounts Committee deals only with the pub- 
lic accounts but does not deal with them in 
vacuo does mean that this is available to 
committees dealing with the estimates in sub- 
sequent years. Similarly if a scrutiny commit- 
tee were dealing with subordinate legislation, 
it would still throw useful light on questions 
that members could raise on the estimates 
in that year or subsequent ones. 


The Chairman: Our time is running short. I 
want to give both Mr. Beaudoin, the Parlia- 
mentary Counsel, and Dean Pepin the oppor- 
tunity to ask questions. Mr. Beaudoin. 


Mr. G. A. Beaudoin (Assistant Parliamen- 
tary Counsel): I would like to hear a little 
more about the role of the legal staff in com- 
mittees We have here in the House a legal 
staff that is not very big while, for example, 
the one in the Department of Justice is very 
large. Would you suggest the mobility of the 
legal staff from the Department of Justice to 
the House, as far as committee work is con- 
cerned, or would you favour the enlargement 
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of the specialized legal staff here in the 
House? The reason I ask you this is that if we 
are going to have, one day, a committee on 
subordinate legislation, of course somebody 
would have to scrutinize the legislation. If I 
follow your idea, I understand you would 
favour in such a case the mobility of the legal 
staff. 


Professor Mallory: Mobility in a particular 
sense. I think it is clear from the growing 
effectiveness of the work of the House under 
the changes in the rules that have taken place 
in recent years that it is going to be necessary 
to persuade the Commissioners of Internal 
Economy that the House now needs a very 
much larger expert staff to service commit- 
tees. And the obvious pool from which such 
staff might come is existing departments. But 
I think the staff of House committees will 
have to be part of the public service pool. The 
man who goes into the service of a committee 
of the House or Senate at comparable rank 
and status as he had in a department—an ex 
poacher makes a good gamekeeper—may be 
the best person to do this. It is still part of 
the normal career development in the public 
service so that he might, if this was not the 
thing that he wanted to do the rest of his 
life, move back into the public service. But I 
would not think that the House ought to be in 
a position where it has to depend on the 
services of officials who still exist in other 
departments. I would not like to think that 
you would be borrowing people from the 
Department of Justice to deal with this kind 
of job. You want to have them on your estab- 
lishment. And this is something that has 
really got to happen—the House has to spend 
a great deal more on building up a compe- 
tent, expert staff to service its committees. 


The Chairman: Dr. Pepin, do you have a 


question? Could you speak into the micro- 
phone, please? 


Mr. Gilles Pepin (Legal Adviser): To me 
it is a very important and practical matter. 
You seem to assume from you brief and your 
testimony that a statutory instrument is 
necessarily the result of delegated legislative 
power. Am I right in that assumption? 


; Professor Mallory: If it is a statutory 
instrument, yes, because it is by definition — 


founded on some authority conferred by 
statute. 
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Mr. Pepin: But it could be a judicial act, 
too, or an administrative one. 


Professor Mallory: You could have the 
exercise of administrative or judicial power, 
but it seems to me that the concern of this 
Committee should be with subordinate statu- 
tory instruments that are of a legislative char- 
acter. This is what this is all about. The way 
in which you can effectively exercise con- 
trol over the exercise of statutory powers of a 
judicial or executive charcter, it seems to me, 
lies in a different direction; perhaps through 
the use of a parliamentary commissioner or 
ombudsman or judicial review or whatever. 


Mr. Pepin: Yes, but would you say that the 
result of the exercise of judicial power would 
also be a statutory instrument? 


Professor Mallory: Yes. The term statutory 
instrument as it is dealt with by Parliament 
is usually by definition a legislative one 
because that is the business of Parliament. 
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The Chairman: I think we can take one 
minute more. Mr. Murphy, you wanted to get 
back into something else, did you not? 


Mr. Murphy: I just wanted to clarify the 
record. In my earlier question with respect to 
sub-committees I presumed at all times the 
existence, for lack of a better name, of a 
supervisor general or a scrutineer general 
with a trained staff working with these sub- 
committees and standing committees. 


The Chairman: I am sorry we have been a 
little rushed for time, but with the shortage 
of rooms and the number of committees to 
meet we were pressured to be finished by 11 
o’clock. I know there are other questions that 
you would like to ask Professor Mallory but 
there is another committee now waiting to get 
into this room. I think we must regrettably 
call the meeting to a close. I would like to 
express our appreciation to Professor Mallory 
for appearing before this Committee this 
morning. 


The Queen’s Printer, Ottawa, 1969 
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Muir (Cape Breton- Tétrault—(12). 
The Sydneys), 


(Quorum 7) 


Fernand Despatie, 
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flextil 
MINUTES OF PROCEEDINGS 


THURSDAY, May 1, 1969. 
(6) 
The Special Committee on Statutory Instruments met this day at 9.38 a.m. 
The Chairman, Mr. MacGuigan, presided. 


Members present: Messrs. Forest, Hogarth, MacGuigan, Marceau, McCleave, 
Stafford—(6). 


Also present: Mr. Gilles Pepin, Counsel to the Committee; Mr. John Morden, 
Assistant Counsel to the Committee; Mr. G. Beaudoin, Assistant Parliamentary 
Counsel. 


Witness: Professor A. S. Abel, Faculty of Law, University of Toronto. 


The Chairman introduced Professor Abel and invited him to make an open- 
ing statement. 


The witness spoke on the subject of formulation of regulations. He expressed 
his views on the British and American systems and made suggestions on methods 
that could be applied in Canada. 


Following his statement, Professor Abel answered questions. 


It was suggested that the witness supply the Committee with his recom- 
mendations pertaining to changes in the Regulations Act. Professor Abel will 
endeavour to do so at a later date. 


The Chairman thanked the witness for his appearance before the Com- 
mittee. 


At 11.00 am., the Committee adjourned to the call of the Chair. 


Fernand Despatie, 
Clerk of the Committee. 
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The Chairman: Since a quorum is now 
present I will call the meeting to order. 


I am very pleased to have with us this 


morning as our witness, Professor Albert 


Abel, Professor of Law at the University of 
Toronto, where he taught administrative law 
Since joining that law school in 1955, after 
many years of experience in the field of 
administrative law in American law schools. 
He taught administrative law in West Vir- 
ginia, Iowa and Harvard from 1940 through 


Professor Abel began at the University of 
Iowa in his own studies, obtaining a Bachelor 


of Arts degree and a J. D. degree, and went 


on to Harvard where he obtained the doctor’s 
degree in law, the S. J. D. He was called to 
the bars of Iowa and to that of the U.S. 
Supreme Court, and in 1942 became the senior 
attorney in the U.S. Office of Price Adminis- 
tration assigned to the preparation of regula- 
tions of meat and fish prices. 


_ He has subsequently been Chairman of the 
Committee on Uniform Rules of Agency Prac- 
tice and. of the American Bar Association Sec- 
tion on Administration Law. 


He is the editor of Cases and Materials on 
Canadian Administrative Law and the journal 
of the Institute of Public Administration of 


- Canada, Canadian Public Administration: Ad- 


ministration Publique du Canada. 


He is, of course, the author of numerous 
periodical articles on aspects of administra- 
tive law. It is a special pleasure for me to 
welcome Professor Abel this morning because 
he is a former colleague of mine at the Uni- 


_ versity of Toronto Law School, and it is indeed 


an honour to have him with us today because 
of his great reputation in both Canada and 
the United States in this field. Professor Abel 
will make a preliminary statement to us and 
after that, we will go on to a period of dia- 
logue with him. 


We are not confined by the clock this morn- 
ing as much as we were on Tuesday. We have 


the time at 11 o’clock, too. Therefore we do 
not have to finish before 11, and this gives us 
a bit more leisure in the asking of our ques- 
tions. Now without further comment I would 
like to call on Professor Abel. 
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Professor A. S. Abel (Faculty of Law, Uni- 
versity of Toronto): I believe that a copy of 
my submission has been circulated, but not 
all of you may have had the time to read it. 
If those who have will pardon me, I will com- 
mence by reading it for the benefit of the 
group. 


In by judgment, the one gravest structural 
defect in the administrative process in Cana- 
da which, on balance, is among the best in 
the world is the lack of any general system in 
the formulation of regulations. 


The United States and the United Kingdom 
have both undertaken to deal with the prob- 
lem. They have proceeded in a different man- 
ner and on different premises. The former has 
addressed itself mainly to procedures before 
the regulation is drafted, the latter to proce- 
dures after that but before it becomes opera- 
tive. Neither approach has been fully success- 
ful. Canada should not look to either for a 
solution but guidance in seeking a solution 
may be found in both if appropriately 
modified. 


The British seek to check whether the 
regulation is abnormal in certain specified 
ways and, if so, whether it should be disal- 
lowed on that account, a method useful for 
guarding against accidental deviations of the 
types specified but against nothing else. The 
Americans are concerned with the more basic 
problem of the substance of the regulation 
but the way they go about it is formal, cum- 
bersome and does not differentiate enough 
between the types of regulatory situations. 


As much as and perhaps more than the 
things checked by the British, the trouble is 
the gap in communication which leaves it 
uncertain how well adapted the regulation is 
to the variety of situations in which it will 
fall to be applied. The policy it embodies is 
and must remain that of the Minister for 
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which he will take responsibility and no one 
would suggest that the choice of a policy be 
diverted elsewhere. But whether in operation 
the regulation will be too sweeping, or con- 
versely not inclusive enough to achieve that 
policy without unintended side effects, is a 
matter where some systematic involvement of 
persons potentially affected could be most 
useful. There are a number of ways of doing 
this, no one of them ideal for every case. 
Indeed in many cases there is no call for 
using any of them. What is needed is to sort 
them out, establish a classification of cases 
where none is needed and where one is need- 
ed, and if so what one, and to set up some 
organism for seeing they are dealt with 
accordingly. Nobody has done that yet, may 
be we could.” 


Now it will be apparent, I think, that it is a 
matter of the advance consideration of regu- 
lations where I feel there is a particular gap. 
To that particularly I want to address myself. 
I am, of course, prepared on any of the other 
issues that are raised in the work paper and 
suggestions, to express my views to the com- 
mittee to the extent it is felt they would be 
helpful. But as a primary matter, I shall 
speak to the point I have mentioned. 


Commencing by exclusion, the British 
method has been already explained in some 
detail, or will be explained. It is the one, 
essentially, which is dealt with at length by 
Professor Kersell in his book on Parliamen- 
tary Supervision of Delegated Legislation. It 
is really a definitive work in that area. 


As you may recall, that legislation specifies 
certain types of objections which are to be 
looked for by the scrutiny committees, mat- 
ters such as whether the regulation imposes a 
charge, whether it withdraws jurisdiction 
from courts, whether it purports to be 
retroactive, and the like; a handful, half a 
dozen or so of matter to which the committee 
is to address its attention and comment on 
them if it finds them, but with a specific 
directive, that is to say, nothing of the con- 
tent of the legislation. 
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This has proved to involve a great deal of 
effort for a relatively meager result which is 
to be expected in the course of examining 
hundreds, and indeed thousands, of instru- 
ments during the year. The committees will 
come up with 12 or 15 on which they feel that 
the attention of the Houses need to be called 
on the matter, and normally of those, perhaps 
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only one or two where they feel there is any 
objection to be made. This is useful, but it 
seems to me that its usefulness is one which 
is rather readily attained and somewhat 
mechanical in nature. I do not propose to 


dwell on that feature of it which is cared for 


elsewhere. 


Another matter which is sometimes spoken 
of, and to which the working paper addresses 


some attention, is the matter of the drafting, 


as a matter of linguistic formulation, of the 


regulations, which is ordinarily handled by 
appropriate legal staffs charged with the 


drafting of legislation or other matters as well 


as set-up, in connection with the Department 


of Justice, or in their case, the Lord Chancel- 
lor’s office, or internal legal staffs in the vari- 
ous departments as the case may be. That 
again is a matter which, while not unimpor- 
tant, is of a somewhat technical character, 
and can be accomplished without going to the 
root of what seems to be the difficulty in the 
formulation of regulations now. My feeling is 
that what is needed in order to adapt the 
system of delegated legislation to a proper 


functioning, is a more regularized way of 


advance consultation on the terms and sub- 
stance of the regulation. 


Here again I want to make it clear that I 


am not proposing in any respect the responsi- — 


bility for, or the direction of, policy be with- 
drawn from the appropriate source, 
Minister. After all, it will be his to lay down 
what policy is to be followed. But the difficul- 
ty is that the detail of expression, the detail 
of content of regulations, even intended to 
achieve a particular policy, will sometimes 
involve, or often involve unconscious omis- 
sions, unconscious additions, where because 
of the lack of familiarity with the particular 
problems that are to be met, the regulation is 
not well adapted to achieve the policy that is 
in mind. My submission is that some kind of 
systematic advance involvement on these 
matters is very often the only way in which 
an appropriate regulation can be devised. 
e@ 0950 

The British select committee on delegated 
legislation, in their report in 1963, did not 
address themselves really to this problem at 
all. They were so preoccupied with matters of 


the 


drafting and with the matters of laying before — 


one does not find much help in their observa- 
tions. The two most useful discusions that I 


"i 


a 


which were their concerns at the time, that 


know of on the matter are to be found in aw 


law review article by Professor Fuchs, Proce- 
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‘dure in Administrative Rule Making 52 Har- 
‘vard Law Review 259 (1938), and in the 
Teport of the Attorney General’s Committee 
‘on Administrative Procedure in the United 
‘States in 1941, where chapter 7 devotes itself 
to the problem. 


The combined effect of this fusing together, 
the teachings they make, is to recognize the 
possibility of advanced participation in a 
‘number of modes Professor Fuchs devides 
‘them, and it is followed by the report, into 
four types. I do not think that categories or 
concepts can be rigidly adhered to in this con- 
‘mection, but he indicates four general types: 
vone, investigative, two, consultative, three, 
conferences, and four, adversary. 


_ The first one, investigative, is the sort of 
correspondence inquiries that are addressed, 
‘when a regulation is intended, to persons who 
might be thought to be interested. The initia- 
tion by the department for requests for infor- 
Mation to such other government departments 
or officials as it thinks can usefully supply 
information. 


\ a 

Y The consultative one stresses actually the 
existence of advisory committees, which 
‘undoubtedly are useful devices that can be 
employed. If there is not an official advisory 
‘committee constituted, the trade associations, 
‘unions, and other regularly operating groups 
2 the area—who might have sentiments on 
the matter—are solicited and their opinions 
are utilized advance at the preparation of the 
‘Tegulation. 


E The conference method contemplates the 
‘assembly of a group of people at a designated 
‘time and place, or designated times and 
‘places, where they meet to discuss the possi- 
ble content of regulations in a certain area. 


’ The adversary one, as its name implies, 
suggests something in the nature of a formal 
trial or hearing with the presentation of wit- 
‘Messes and the evidences of records. They are 
in a somewhat ascending order of formality 
and formalism. 


It is suggested—and I think that the 
suggestion is undoubtedly true—that the pro- 
priety of employing one or the other of these 
‘methods or, perhaps, some variant, is 
dependent upon a number of factors. You 
-eannot have appropriately the same kind of 
operation incident to the formulation of every 
kind of regulation. Such matters as the char- 
acter of the parties aflected, the nature of 
the regulations, the nature of the agency Or 
department itself, and its personnel, in simi- 
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lar matters will govern, from time to time, 
the choice of one or the other of the methods. 


So much of the general propositions that 
have been advanced in the field. Let me add, 
then, some reflections of my own on the sub- 
ject with illustrations. There are undoubtedly 
types of regulations where nothing in the way 
of advance consultation, or formal activity 
outside of the department itself, is required 
or would be appropriate. I have in mind, for 
instance, such matters as one sees gazetted 
year after year, and quite properly, prescrib- 
ing the open seasons and the game limits for 
fishing in the various waters of Canada. This 
is something that must be handled that way, 
but where the matter is repetitive, and where 
there would seem to be no recessity for going 
outside for any information. 


Take another kind of situation perhaps of 
somewhat the same order. I know it is the 
policy of the Government of Ontario now— 
and I should think, perhaps, it is that of the 
Government of Canada, judging from a casu- 
al survey of the legislation—no longer to 
attempt to fix in statutes a prescribed scale of 
fees or money levels from time to time but to 
allow these to be fixed by Order in Council. 
This takes into account the varying values of 
money and the circumstances that there have 
been over the course of years which indicate 
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something of an inflationary tendency. There 
is certainly no point where we are trying to 
do something like adjust a scale of fees from 
time to time to hold hearings on that matter. 
This is the kind of thing that does not adapt 
itself well to that. 


There are other kinds of matters that one 
can recognize—although they would certainly 
be exceptional—where a sudden and grave 
emergency arises and here there would hard- 
ly be time to have any sort of a preliminary 
consultation. This, again, must be taken into 
account. With those situations recognized, 
there are other cases where something of a 
varying attempt at advanced consultation can 
be useful. I will illustrate some varieties of 
use from my own experience if I may. I was 
—as my curriculum vitae here indicates—at 
one time associated in a regulatory capacity. 
In the early years with the U.S. Office of Price 
Administration, I remember one instance in 
which it fell to my lot to attempt to prescribe 
pricing regulations for sponges. There was 
some initial uncertainty as to whether 
sponges fell under the jurisdiction of the drug 


department or of the meat and fish depart- 
ment. They were ultimately assigned to the 
fish department because the drug people felt 
completely at a loss about them—as I nearly 
was too. But the technique we followed on 
that occasion—it happened that the sponge 
industry in the United States was located and 
eentered entirely on the west coast of Flori- 
da—was that we actually went down to the 
tampa area and had a large-scale conference 
with everybody interested in the sponge 
industry—the testimony being taken in Greek 
and interpreted for me. 


This was one way in which—under the cir- 
cumstances of that kind of a situation, with a 
relatively centralized and focused group—you 
were able to handle it by the conference 
procedure. 


Another quite different method of proceed- 
ing was in connection with the fixing of 
prices for certain types of pork cuts where 
we had adopted a general regulation on pork 
prices in substance like those that the War- 
time Prices and Trade Board enacted 
attempting to freeze them at a certain date, 
and providing for the filing of petitions for 
exemptions and exceptions. We received a 
great many petitions from South Carolina and 
Georgia pointing out a circumstance that we 
had not been aware of, and to which the 
pricing period certainly did not apply since it 
froze them as of a date in the fall. In the 
summer months, there was a production and 
a coming on to the market of local peanut-fed 
hogs. This was the great source of supply in 
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those areas at that time, a source of supply 
which would be distorted by having a price- 
fix for a period which was totally out of line 
with the situation, the result being that in 
place of granting exemptions and exceptions, 
we notified various people that we were with- 
holding action until we obtained a representa- 
tive group of quite a number of people stat- 
ing the facts when they were before us, 
enough so that we had a representative sam- 
pling and expression of opinion. 


We then drafted an amendment to the 
regulation to take care of the situation of 
types of pork which were only regionally and 
seasonally available. That was the way we 
put it, but it was intended to deal with this 
special situation in which there was no way 
anyone in a government agency, or no one 
not personally familiar with the details of 
that line of trade in that locality, could possi- 
bly have anticipated. This suggests, really, an 
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additional device for the consultation of the 
public. It is the device of using a suspended 
effectiveness device, where you have put out 
a regulation which is announced in advance 
in general terms, but being only a tentative 
regulation subject to applications or represen- 
tations being made, before it is finalized and 
issued as a regulation. 


There was another type of activity which I 
engaged in a little later, after I had left the 
office of private administration and had 
joined the Navy. One of my early respon-— 
sibilities was to draw up a new system of 
station regulations for one of the large naval 
stations in the United States. They had only a 
very antiquated one which had digressed_ 
itself to the case of a rather small peacetime 
operation, and the circumstances were wholly 
different now. In that event, what I really 
made was a kind of a one-man royal commis- 
sion, if you will, to find out what the situa-_ 
tion was. I went around inquiring from the 
head of each department on the station, and 
each affected activity or division, as to what 
actually were the usages carried on in tha 
department, in what way they were impeded 
by existing regulations, or whether there 
were matters that had to be circumvented or 
disregarded. On the basis of finding a de- 
scriptive pattern of their existing practices 
and needs, I drafted the proposal of a regula-— 
tion, from that information, for submission to 
the commanding officer of the station. There 
were certain matters where Navy Department 
policy compelled a disregard of present prac- 
tices or a lack of attention to existing needs 
and, of course, on matters of policy, the deci- 
sions were governed by responsible authori-— 
ties. However, they were made in the light of 
the information as to the existing ane 


I do not want to prolong this matter any 
further because I do want to open myself to 
questioning, but I merely suggest this as a 
variance of ways in which the practice of | 
advice and advance information, useful in the 
elaboration and detail of making up a regula 
tion, can be brought about. With that, I am 4 
your service. , | 
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The Chairman: Thank you very much, 
Professor Abel. You have certainly given us a 
helpful categorization, if I may so call it, 0: 
methods of rule making, and when one meth 
od may be advisable and when another meth 
od may be advisable. I wonder if there ar 
questions which the members of the Commi 
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tee would like to raise or which our counsel 
would like to put. Perhaps, Mr. Morden, we 
will begin with you. 


Mr. Morden: Can you conceive now of what 
sort of statutory provision, perhaps, should 
_be inserted in the Regulations Act to provide 
for these diverse ways of obtaining advance 
information and consultation? 


Professor Abel: It is a little difficult, of 
course, because I do not have the text of any 
such provision before me. I do admit that 
what is involved is a revision of the Regula- 
tions Act in certain significant respects. I 
would think, if I may more or less speak off 
the top of my head, that perhaps the thing 
needed is to have a provision for the Gover- 
“nor General by order-in-council to prescribe a 
'kind of a law cadre for specified situations as 
to types of regulatory activity, then calling on 
the departments to propose how each of the 
‘regulatory authorities granted them fits into 
‘which one of the categories it is to fit, and 
requiring the approval of the governor in 
‘council to the plan proposed by the depart- 
‘ment for the elaboration of its regulations 
under each of its granted authorities. 

if 

_ Mr. Morden: It would be a sort of a case, 
by case type of regulation, in the regulation 
“making process. 


iy 


_ Professor Abel: It would be, perhaps, inter- 
Mittently. What I suppose would happen 
would be that the council would lay down 
certain categories or certain situations in 
which it deemed types of regulations, types of 
consultation, to be advisable, depending on 
‘the number of parties, the interest affected, 
-and so on. It would then call on each of these 
‘departments to review what in actual practice 
‘had been the description of the settings, or 
situations, in which its regulatory power 
applied and say, “Now, you tell us which of 
your exercises of regulatory power come 
under our category A, category B, category C 
and so on, and you have to follow on that 
method”. I do not think, at the moment, that 
anybody outside the department is sufficiently 
‘aware cf the complexities involved in each of 
the types of cases they are dealing with. The 
department itself is going to have to make a 
study in advance and say, “This seems to us 
like it fits under description of category B”. 
‘This is the kind of thing. Then the depart- 
Ment would have to propose to the Governor 
General, what methods of regulation it 
‘planned to bring under what part of his 
scheme. 
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Mr. Morden: If I may just interject here, I 
suppose this goes back to your basic principle 
that at present we lack any general system in 
the formulation of regulations. Would you 
care to compare, briefly, our lack of system 
with the present American system in the 
same type of job? 


Professor Abel: The Americans, it seems to 
me, have gone too far in the other direction. 
The Administrative Procedure Act, as it was 
finally enacted and which applies of course 
only to federal operations—the states go ona 
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different basis—provides in Section 4 that 
after notice required by this Section, the 
agency shall afford interested persons an 
opportunity to participate in the rule making 
through submission of written data, views, or 
arguments, with or without opportunity to 
present the same orally, and after considera- 
tion of all relevant matter presented the 
agency, shall incorporate in any rules adopt- 
ed, a concise general statement of their basic 
purpose. Where rules are required by statute 
to be made on the record after ample oppor- 
tunity for an agency hearing, the require- 
ments of Section 7 and 8 shall apply. They are 
really trial type rules. 

The American act does not absolutely 
require that there be a formal adversary type 
of hearing in either situation, but the tenden- 
cy of the agencies and departments in the 
United States—very strong tendency—has been 
to use the more formalized structure rather 
than the less formalized with the result that 
any important regulation covering a consider- 
able scope of activity, and many of those which 
do not cover a considerable scope of activity, 
are dealt with by this adversary procedure 
whereby you handle it by means of a formal 
trial type of introduction of evidence and tes- 
timony making up of a record, and so on. 
This is not required but it is the procedure 
the agencies have tended to follow on a natu- 
ral impulse of protecting themselves. 


The result has been an immense amount of 
expense, particularly for smaller business 
men and the private citizens of the communi- 
ty who cannot really afford the time and cost 
involved in appearing at formal hearings and 
in being represented. It has meant a tremen- 
dous delay in making regulations about any- 
thing. For instance there are matters such as 
the arrangement of relationships between 
pipelines and gas distributers, where the for- 
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mulation of regulations has already been in 
operation for eight or ten years in the holding 
of hearings, and there is no end of it in sight 
yet. 


This over-structuring can be attributed in 
part to something in the American tempera- 
ment, and in part, perhaps, to something in 
the civil service temperament. Allowing for 
an appropriate discounting of both of those, I 
think that one must preserve flexibility in the 
process to take account of differences. If the 
need for flexibility and adjustment to differ- 
ences in circumstances is perhaps not quite as 
great as the need for full information and 
communication. It is certainly almost as 
great. I think this is where the Americans 
have fallen short. 


Mr. Hogarth: Dr. Abel, it occurs to me that 
what you have outlined for us would bring 
about a situation in which the minister 
involved would want to make particular regu- 
lations, but might become very gravely ham- 
pered. He might well know exactly what kind 
of regulation he wants. It might be as a result 
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of informal consultations. If we were to for- 
mulize a procedure which he had to follow 
before regulations could become effective, do 
you not think, in a practical sense, this would 
become very difficult, or as you mentioned, 
over-structured? 


Professor Abel: I do not think it would 
need to be. The policy judgement would, of 
course, have to remain his at all times. I 
think that it would call for a rather careful 
definition of the circumstances to make sure 
that it would not become over-formalized. 


Allow me to refer to a couple of instances 
that have occurred relatively recently in the 
Ontario Department of Education that I think 
illustrate what should be avoided and where 
there is still a discretion that has to be left to 
the Minister. These are matters that have to 
do with the formulas that the Department of 
Education has recently evolved concerning 
bursaries to university students. 


One thing they have done where they did 
consult the universities, was to adopt a policy 
which, in effect, disregards any consideration 
of the merit or ability of the student and 
makes the bursaries available on equal terms 
even to students who have no competence to 
pursue university studies. They are available 
simply on a basis of general availability. 
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The universities made representations to 
them saying that they were not in favour of 
this. The department did consult with them 
and the universities had a chance to state 
their case. The department nevertheless 
adhered to its position, which, I think, was 
quite appropriate for the department to do. It 
was its decision once it knew the facts. 


In contrast, the department was involved in 
another situation a year or two ago concern- 
ing the information that students have re- 
quired to give in connection with applications 
for assistance. This requirement called for 
revelations of parental ability to help. It was 
a type of a second hand means test arrange- 
ment. It turned out that they met with a 
great deal of difficulty in the application of 
this. Some parents were reluctant to make 
disclosures because of disagreements between 
themselves and their children about whether 
or not the child should have gone to uni- 
versity at all. 


Eventually, the department modified its 
procedures in that respect, and instead of 
calling for statements, made an attributed 


award of a certain amount of deemed parent- — 


al help to each student who was living as a 
member of a family. 


I am quite sure that if the department had 
consulted anyone in advance to discover the 
defects in the application of the original 
scheme, they would never have put in into 
effect. So it seems to me that one does not 
have to interfere with the department’s ulti- 
mate responsibility for its regulations, and 
yet one should see that it gets the information 
in advance concerning the workability of the 
regulations. 


Mr. Hogarth: Even if we had some law 
whereby a minister was obliged to consult, 
you are not putting forward the suggestion 
that he is obliged to accept the consultation? 


Professor Abel: No, by no means. 


Mr. Hogarth: I was wondering, sir, if you 
would reflect on something that has been 
crossing my mind concerning this subject. 
Perhaps if we had an apparent statute, a spe- 


cific clause, which entitled the minister to 


make regulations as drafted by the regulations ~ 
department of the Department of Justice, it 
would be one type of regulation, or one type | 
of delegation of authority. 


However, we could have another concern- — 


ing specific areas in which it would be obvi-— 
ously impossible for him to have them draft-_ 


ed by a department. For instance, this might 
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concern the situations in which the Depart- 
ment of Transport installs No Parking Signs 
‘at airports, etc. 


Would this not be one way to control this 
problem of having every regulation: perused 
by a department of government, Parliament, 
or a committee, as the case may be? 


_ Professor Abel: I suppose it would be. If I 
et correctly the tenor of your sugges- 
tions, it would make a department of govern- 
(ment, in this case I guess the Department of 
Justice, the scrutinizing authority in effect for 
all except a certain named kind of regulation. 
ry 1020 
_ Mr. Hogarth: That is right, and they would 
be the trivial ones that we could never scruti- 
nize because there would be so many of them. 
Take for instance the Department of Fish- 
eries. In the Fisheries Act the Minister is 
empowered to make regulations pertaining to 
the licensing of fishermen or fishing boats in 
the industry. He is also empowered to make 
Tegulations as to what particular creeks shall 
be fished and what time of year they shall be 
fished, and so on. It is obvious that in the 
second type of regulation, they must be made 
more or less on the spot. For example, the 
Coquitlam River is closed from September 1 
to October 15. To have the Department of 
Justice concerned with the making of such a 
regulation would be rather absurd because 
ere must be thousands of them, and I do 
not think the Minister himself knows where 
hey are. They are just done by delegated 
authority from him. In the first instance, 
where you have a very powerful regulation 
producing a very deep effect on an industry, 
perhaps there it would be best to specify in 
the authority given to him that these must be 
drafted by a certain department of the 
government. 


' Professor Abel: It was that kind of situa- 
tion that I was trying to get at by my sugges- 
tion that each one of the departments be 
called on to review the exercises of regulato- 
ry power that it presently has and to submit 
to council a suggestion stating: “This is the 
way we think this kind of regulation ought to 
be dealt with’. The one like the particular 
creeks, they would say. “We do not think any 
advance consultation is needed at all”. In the 
One involving licensing, they might say. “We 
think that we need to have advisory groups 
set up and to have regular reference to them 
or whatever the methods might be”. By sort- 
ing out the kinds of things as to which they 
regulate and the types of consultation availa- 
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ble for making regulations and saying. “We 
think this kind of regulation appropriately fits 
this method of dealing”, would mean that it 
would be up to council to make an initial 
review of all the departments’ submissions as 
to whether they agreed or not with what the 
department was suggesting. After that, it 
would be expected that the department would 
just go ahead operating under the approved 
plan—except for new statutory powers that 
were given or modifications that were made 
when they would have to make some new 
submission on that. 


Mr, Hogarth: In your mind, what agency 
should do this review and advise the minis- 
ter? Should there be an independent outside 
agency, using as an example, the Department 
of Fisheries? Should there be acentralized 
agency of government which organizes all 
these regulations, reviews all regulations that 
might be made by any minister and advises 
him on the policy that they are trying to 
adopt with consistency throughout all depart- 
ments of government? 


Professor Abel: No. Of course, my propos- 
als do not really point so much to the matter 
of the subsequent scrutiny as to the matter of 
the initial formulation, or how you go about 
formulating. So far as the matter of subse- 
quent scrutiny is concerned, if appropriate 
steps had been used for the formulation— 
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appropriate as defined in advance along the 
sense it is indicated—then I would say that 
the regulation that issued, so far as its policy 
and content was concerned, was one from 
which the minister was going to have to 
answer. There would not be any scrutiny of 
policy other than in the question period, or 
otherwise than in bringing the minister to 
look for it. The only scrutiny that might be 
involved is the kind of thing that the British 
have for these specified abnormalities, like 
imposing a charge or operating retroactively. 


So far as its content is concerned, once the 
department has availed itself of the appropri- 
ate sources of information preliminary to 
arriving at the structuring of the regulation, I 
would say that it is for the department to 
decide what regulation it wants to issue now. 


The Chairman: Mr. Pepin. 


Mr. Gilles Pepin (Counsel to the Commit- 
tee): You are not in favour of the systematic 
parliamentary supervision of the merits of 
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regulations? Somebody has made this sugges- 
tion to this Committee. 


Professor Abel: I am not, and it seems to 
me that to expect that is to impose on Parlia- 
ment a task which, added to everything else 
it has to do, is just impossible. It is crushing. 
I think that the whole necessity for delegating 
the power of subordinate legislaton renders it 
impossible for Parliament to scrutinize in 
detail the content of each regulation. 


The Chairman: If I may interject there. I 
thought, Professor Abel, that you distinction 
in the beginning which I jotted down as a 
policy content distinction might go so far as 
to suggest that there should be a scrutiny of 
the content. I thought perhaps that one of the 
implications of your words was that while 
policy should not be scrutinized by a scrutiny 
committee, yet its content should be. The 
McRuer Commission in Ontario, as I recall, 
did not make a distinction between the two 
since they thought that all matters of content 
apparently were matters of policy. They took 
the view that only a very procedural kind of 
test ought to be applied to regulations by a 
scrutiny committee. I thought that perhaps 
you were suggesting something more than 
that. 


Professor Abel: No, not cther than the 
extent to which the British have done it. If 
you want to specify certain items of content 
as they have and then say that there must be 
a scrutiny committee asi to these matters, well 
and good, but not for the general structure 
and operation. 


The same lack of familiarity with the details 
of operation in particular situations plagues 
the department in drafting the regulation in 
the first place. If it does, it is solely on the 
basis of its own information, and would be 
unavoidably present I think as far as Parlia- 
ment is concerned. The important thing, it 
seems to me, is to get access to as genuine 
and as valid sources as you can and to make 
sure of your access to the valid sources of 
information, and then letting the content be 
formed on the basis of them. 


I see a place for Parliament in connection 
with the members of Parliament rather than 
Parliament itself in connection with the oper- 
ation of some of these devices. For instance, 
one of the really serious questions! you would 
have to confront—if you were to attempt to 
use something in the way of a conference or a 
consultative system—would be to make sure 
that you were reaching the people who had 
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the information and who were interested in 
bringing it forward. 


We all know that a mere public announce- 
ment or pronouncement in the press—that 
there is going to be a hearing on such and 
such a thing—does not necessarily stimulate 
all of the interested people to come forward, 
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The departments could notify members on 
matters about which they wished to be 
informed when prospective regulations were 
in order. The members could communicate to 
their constituents the fact that such regula- 
tions were in prospect and they would pretty, 
well know who would be interested in it, and 
thus bring forward a possibility of represen- 
tations being made. Or, the members could 
get lists of people, from among their voters, 
who wished to be automatically put on the 
mailing list whenever a regulation of a par- 
ticular kind was in order so that the member 
could serve then as a channel between his 
constituents and the departments for estab- 
lishing the contact in this consultative 
arrangement. To that extent, I think that 
there certainly ought to be at all times, a 
pretty clear liaison between the department 
and each member to the extent that the mem- 
ber wanted it. 


The Chairman: But you take the view thal 
if the making of regulations was done in the 
most appropriate ways, the need for subse- 
quent scrutiny would not be very great. 


Professor Abel: I think that is right. 


Mr. McCleave: Mr. Chairman, could I raise 
a point here? I have just looked at their 
terms of reference and they are: ‘“‘to report on 
procedures for the review by this House of 
Instruments” which I suppose leaves us in a 
bit of a bind because the good Doctor has 
come in with suggestions about amending the 
Reguiations Act, and the like, and yet we are 
pretty limited in what we can make in any 
constitutional report back to the House of 
Commons. Perhaps you could take that up 
with the House Leader. I gather there is no 
objection if we pursue Doctor Abel’s sugges- 
tion for remedies in this field. Doctor, would 
you like to try your hand at drafting and 
sending the Committee what you think should 
be done about the Regulations Act? t 


Professor Abel: Well... | 


Mr. McCleave: Then maybe we will find 


out if we can get it before the House of 
Commons. 
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' Professor Abel: 
do that tomorrow. 


I do not know that I could 


Mr. McCleave: I do not think we will get 
an answer back from them by tomorrow 
either so this is not a time problem. 


' Professor Abel: But at a later time, in the 
summer after I get my examination papers 
graded, I would be willing to take a whack at 
it. 

_ The Chairman: Mr. Morden? 


b 


|. Mr. J. W. Morden (Assistant Counsel to the 
Commitiee): Would you, in making some 
provision for advanced consultation attach 
-any consequence of invalidity to regulations 
‘that for one reason or another were made not 
‘in compliance with those requirements? 
Would you make it mandatory to follow the 
‘procedure? 


- Professor Abel: That might be handled by 
requiring a statement to be made preliminary 

, and as a condition of, the gazetting as to 
whether the agreed on procedures had been 
‘followed, the agreed on procedures for this 
particular type of regulation. If the Depart- 
‘ment did not give an affirmative answer, then 
simply refuse to gazette it, which would of 
course seriously impede its having any oper- 
ating character. 


i) 
is 


" Mr. Morden: Perhaps if there was such a 
‘certificate or statement that the act had been 
complied with in the making of the regula- 
tions, it could be treated as conclusive evi- 
‘dence that it was complied with so that, say, 
‘six months later when their regulation is op- 
erating, it would prevent attack. If there are 
‘legal requirements regarding procedure prior 
‘to the making of a regulation, I can see the 
eed after the regulation has been made 
‘that someone affected by it, say, being prose- 
cuted under it, or being obliged to comply 
‘e 1035 

with it, saying “They did not follow Clause 7 
%b) of the Regulations Act in making it”, 
| therefore it is invalid. I can see a great deal 
of mischief arising from that in some cases. 

ie t 


Professor Abel: I hesitate to open up a new 
ground of collateral attack on regulations. I 
‘would think that the situation would be very 
rare—I would hope non-existent, but certain- 
ly very rare—where a department would cer- 
tify compliance when in fact it had not 
‘complied. 


_ Mr. Morden: It would be reasonable legisla- 
‘tion to provide for, say, a statement made by 


, 


~— 
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the Department being conclusive as to 
compliance? 


Professor Abel: I think so, yes. 


Mr. Morden: Are you aware of any cases in 
the United States where there was failure to 
comply with the APA requirement of “right 
to appear” invalidating a regulation? 


Professor Abel: I think there are some 
cases—I do not have them at hand—where the 
regulation has been one under Section 7 or 8, 
the ones that require a hearing with a record 
made up, rather than the general Section 4 
one, where there has been invalidation of 
regulations. Indeed there are instances in 
Canadian jurisprudence of situations where a 
statute has particularly specified some par- 
ticular step or consultation where the regula- 
tion has been set aside for failure to have 
that specified preliminary step taken. 


Mr. Hogarth: There is a policy there which 
exists for by-laws that have to be on the vote 
of the electorate. 


Professor Abel: That is the kind of thing, 
yes. 


Mr. Morden: A witness last week made a 
submission to the effect that in his view, a 
subdelegation of delegated power to make 
regulations was improper for several reasons 
which he assigned. What are your views on 
that? 


Professor Abel: I see no impropriety about 
it at all. It seems to me that the same consid- 
erations, in a more modified form, that have 
compelled Parliament to delegate it all, oper- 
ate under certain conditions to compel the 
primary delegate to do some subdelegating. It 
all depends on the scope of the primary dele- 
gation, and in part on the character of the 
primary delegate, and of the subdelegates. I 
do, of course, recognize that there are certain 
situations where you have imposed a special 
confidence in the particular person to whom 
you have made the primary delegation. There 
are, as it were, nondelegable duties in a 
limited range of cases. In so far as the matter 
of principle is concerned, I would say there is 
no valid principle against subdelegation. It is 
a matter of what is a reasonable way of 
thinking Parliament has contemplated that 
the scheme is going to be put into operation. 
Some times Parliament will have recognized 
that this is much too broad a scheme. Take 
the situation, for instance, happily in the past 


74 


and I hope never to occur in the future, 
where we had to have recourse to the War 
Measures Act. It certainly was not contem- 
plated that every detail of what happened 
under the War Measures Act had to be the 
personal responsibility of the Governor in 
Council. It had to be subdelegated at various 
levels down the line. 


Mr. Hogarth: Pardon me for going all the 
way back to law school because I forget most 
of what I learned there, but was there not 
a Latin maxim: ‘“delegatus non _ potest 
delegare’’? 


Professor Abel: Yes there was. 


Mr. Hogarth: Is that not the line of reason- 
ing that you are submitting to us? That you 
could not delegate that which had been dele- 
gated to you unless you had certain specific 
powers to do so? 


Professor Abel: This is a maxim which, I 
think it is now generally agreed, was devised 
wholly in line with the private law agency. It 
is one of those frequent maxims which seems 
to have been fathered by Lord Coke on a 
misreading of earlier cases because that is the 
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result he wanted to arrive at, and I think so 
far as the operations of government have 
been concerned, it has been pretty well 
accepted that it does not apply. 


Mr. Hogarth: It does not apply to delegated 
authority. Thank you. 


Mr. G. A. Beaudoin (Assistant Parliamen- 
tary Counsel): Would you restrict the sub- 
delegation to time of war or other emergen- 
cies, or would you allow such subdelegations 
in time of peace, depending on the criterion 
of the legislation? 


Professor Abel: I would allow it in time of 
peace. I would not restrict it to time of war. I 
would make it depend rather, on how large a 
body of responsibility had been delegated, 
and who it was that it was being delegated to. 
If you delegate a power to somebody like a 
Minister, it is expected that it isi going to be 
operated departmentally. That is the purpose 
of providing him with departmental structure 
so that the functions can be taken care of at 
different levels. If you delegate it to a body 
such as the Canadian Transport Commission, 
the Canadian Transport Commission is not 
provided with a departmental structure in the 
same way. 
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I would say that if we give a regulatory 
power as we have to the Canadian Transport 
Commission or the Canadian Radio-Television 
Commission, we expect that that body shall 
exercise it. However, if we give it to a 
minister we expect that it will be exercised at 
a level within the department. 


Mr. Beaudoin: It is not in any case a case 
of emergency or... 


Professor Abel: No. 


Mr. Gilles Pepin (Counsel to the Commit- 
tee): As you know Professor Abel, the Parlia- 
ment of Canada can delegate to a provincial 
administrative authority the power to adopt 
regulations in federal matters. Do you think 
that it would be possible for the scrutiny 
committee that could be established by the 
House of Commons to exercise its power of 
supervision on those regulations? 


Professor Abel: Yes, I think that might be 
an advisable thing to do. For the interim, I 
think that might be an extremely advisable 
thing to consider, depending of course, on 
what, if any, new shape the Constitution will 
take in the future that might affect this par- 
ticular situation and this whole matter of 
interdelegation. For that matter, it might 
affect the question of which one of the houses. 
should do any supervision that was necessay. y 

I can well imagine this gets a little collat- 
eral to what I am talking to but it is raised in 
the working paper. I can well imagine altera- 
tions in the composition and function of the 
Senate which would lead to a different ans Wi 
er to the question of which one of the Houses 
should do this supervision. For the time 
being, in the situation you suppose, I think 
this might well be added to the British list as 
a thing that a scrutiny committee should 
consider. | 


Mr. Hogarth: Doctor, I would like to see 
your suggestion operate in the light of our 
new Omnibus Bill that is going through the 
House now, in which the federal government 
gives the power to the Lieutenant Governor 
in Council to set up a lottery system. It would 
be extremely interesting to see how the fed-— 
eral government would review a lottery 
scheme of the Province of Quebec, and at the 
same time, review one of the Province of 
Manitoba. There certainly might be some 
conflicting political interests involved. ‘ 


Professor Abel: This, of course, begins to 
range a field. Whatever the matter of delega-— 
tion, I would like to reserve for interest the 
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study of the question about delegation of- 
powers to the Lieutenant Governor in Coun- 
cil, and how far the federal government can 
impose new responsibilities on him. However, 
that is another matters. 
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Mr. Morden: Professor Abel, I certainly 
appreciate the thrust of your remarks in their 
_placing the emphasis on the actual formula- 
tion and making of regulations in the first 
place, and the processes intended the guaran- 
tee good regulations. Would you think it 
unnecessary to formalize any new procedures 
for Parliamentary review after they have 
been made? 


- Professor Abel: No, I do not know that I 
would. I can see advantages in the kind of 
‘system that the British have. I think the 
advantages are relatively minor and take care 
'of a less important class of considerations 
'than those to which I have addressed myself. 
However, I do not think they are negligible. I 
‘think that there is some value to be gained 
from that kind of a proceeding. 

4 Mr. Morden: In line with that, an earlier 
witnesses has submitted that Parliamentary 
review of regulations should be conducted not 
through one scrutiny committee as in the 
British House of Commons, but through the 
various Standing Committees of the present 
House who are familiar, or would be familiar 
with the subject matter of the regulation in 
question. In other words, they would avowed- 
ly interest themselves in matters of policy 
and, unlike the British Scrutiny Committee, 
could be reasonably expected to be more 
familiar with the content policy of regulations 
than one scrutiny committee for the whole 
House which would have to review all regula- 
tions. What do you think of that submission? 


Professor Abel: I think it is an unhealthy 
proposal. It seems to me that it negates the 
responsibility of the minister and it dissipates 
the notion of ministerial responsibility. Aside 
from the scheme of reviewing for the elimi- 
nation of specified flaws, such as the British 
have, any sort of a review which addressed 
itself to the substance of the regulation was 
improper. 


Mr. Morden: I understand, and I think it 
is clear from the British system, that the 
work of the Scrutiny Committee is to submit, 
in some cases, reports which would a founda- 
tion for debate in the House on whether or 
not a regulation should be annulled. This is to 
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assist the House, and to isolate problems for 
the benefit of the House. That is followed 
with a procedure whereby the House can 
annul the regulation. Putting the scrutiny 
aspect to one side, do you think that the 
House should have the power to annul all 
regulations, or some regulations? 


Professor Abel: Yes, I think it should have. 
In fact, it does have this power, since any- 
time they disagree strongly with the tenor of 
a regulation, legislation could be introduced 
specifically providing to the contrary of what 
the legislation provided. Therefore, there is 
always, theoretically, the power to overrule 
the terms of any regulation. 


As I understand the British annulling 
procedure, the matters which the Scrutiny 
Committee calls to the attention of the House 
are accompanied with a comment that it does 
not believe, in spite of this, that anything 
should be done other than accepting the regu- 
lation. On occasion it calls matters to the 
attention of the House with a reasoned 
suggestion that the regulation be annulled. 


However, it is only annulment on these 
specified grounds that are laid out. Thus, if 
we have a regulation which has retroactive 
effect, the Committee may call this to the 
attention of the House, with a recommenda- 
tion that the regulation go into operation, 
nevertheless. Or, it may call it to the atten- 
tion of the House with a recommendation that 
this regulation be disallowed because it is felt 
that the retroactive operation, in this case, is 
so gravely injurious that it ought not go 
ahead. 


e 1050 


The annulment is always an annulment on 
one of the grounds specified in the terms of 
reference of the Committee. It is not a gener- 
al annulment because of policy. The only 
grounds on which, conceivably, one could say 
that the substance matter comes before Par- 
liament is that the statute has been put to an 
unexpected purpose. Here, I suppose, if the 
Committee puts forth a reasoned justification 
showing how, in its judgment, the tenor of 
the regulation is completely out of line with 
what the statute was intended to achieve, this 
does raise issues of substance of a sort, but it 
is on a rather limited basis. 


Mr. Morden: I understand the procedure. I 
think it is in three Canadian statutes, but in 
roughly half the British Statutes providing 
for laying before Parliament annulment, say, 
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during a period of 40 days of laying. It is an 
easier procedure for getting rid of a regula- 
tion than putting a bill through the House. 


Do you think it is a good thing—I know 
you cannot answer this except very general- 
ly—to increase that type of legislation? 


Professor Abel: Would you re-state the 
question, Mr. Morden? 


Mr. Morden: Do you think it would be a 
good thing generally, if more statutes con- 
tained provisions for annulling regulations 
made under them by means of the passage of 
a resolution? 


Professor Abel: If you could imagine a Par- 
liament with an infinite amount of spare time 
on its hands, yes. My impression has been 
that Parliament has quite a lot to do anyway 
so the question is really: What is the most 
effective way of allocating the use of parlia- 
mentary time? I think that there are more 
pressing matters for Parliament to concern 
itself with, so I do not think I would like to 
see this added morsel put on its plate. 


Mr. Morden: When you were preparing 
regulations for the OPA was there very much 
congressional supervision or second guessing 
of your work? 


Professor Abel: Not much, no. The main 
way by which that appeared was due to 
members who would bring to our attention 
the interests of their constituents in certain 
matters which we knew were under consider- 
ation. They would then try to get us in touch 
with a constituent. Once in a while, a mem- 
ber himself would actually appear to make a 
statement of the situation in his district. We 
would have that before us. It was a very 
infrequent event in which Congress disap- 
proved of any detailed regulation that had 
gone into operation. 
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Mr. McCleave: May I ask a supplementary? 
You mentioned a very interesting case about 
the Tampa sponge fishermen. This brings a 
breakdown into one area where they would 
have a congressman, and of course, senators 
from the State of Florida. Did any of these 
gentlemen contact you when you got into 
sponge price field? 


Professor Abel: I think the only communi- 
cation we had as I remember—and my mem- 
ory goes a little faint over the years—was a 
letter from one of the Florida senators urging 
us initially to proceed with promptness and to 
take care of the situation, if a matter had 
arisen here. This, perhaps, gave it a little 
higher place on the list of priorities of hear- 
ing in conference, but I think that was the 
extent of it. 
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The Chairman: We have had an hour of 
battle with Professor Abel on this since his 
statement, so perhaps if the members have no 
further points that they would like to pursue, 
this would be a good time for us to adjourn. 
We are able to go on in terms of our own 
timetable, but I suspect we all have other 
committee meetings at eleven o’clock which 
the Whip would greatly appreciate our 
attending. 


Mr. McCleave: I have delegated my duties 
to another member. 


The Chairman: Are there any other further 
points that you would like to raise while 
Professor Abel is with us? I would like to 
extend our thanks to Professor Abel, for a 
very able presentation. hi 


Our next witness will be Professor Kersell 
on May 13. There will be no meeting next 
week. hi 
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[Text] 
MINUTES OF PROCEEDINGS 


TUESDAY, May 13, 1969 
(7) 


The Special Committee on Statutory Instruments met this day at 9:40 
a.m., the Chairman, Mr. MacGuigan, presiding. 


_Members present: Messrs. Brewin, Forest, Gibson, MacGuigan, Marceau, 
Muir (Cape Breton-The Sydneys), Murphy, Stafford (8). 


Also present: Mr. John Morden, Assistant Counsel to the Committee; and 
Mr. G. Beaudoin, Assistant Parliamentary Counsel. 


Witness: Dr. J. E. Kersell, Associate Professor of Political Science, Uni- 
versity of Waterloo. 


On motion of Mr. Marceau, it was 


Resolved,—That reasonable travelling and living expenses, as well as a 
per diem allowance of $50, be paid respectively to Dr. John E. Kersell, Mr. 
G. S. Rutherford, Mr. C. B. Koester, and Professor Daniel Baun, who are to 
appear before this Committee. 


The Chairman introduced Dr. Kersell, and invited him to make his sub- 
mission. 

Dr. Kersell proceeded to elaborate on a six-point outline: (a) the drafting 
of enabling legislation; (b) notification rather than publication of regulations 
as the time for giving effect thereto; (c) provision in Statutes for Parliamen- 
tary affirmation by resolution of regulations; (d) debate on the adjournment 
re regulations tabled in the House; (e) proposal for a Scrutiny Committee to 
report to the House on Statutory instruments; (f) appointment of a Parlia- 
mentary official analogous to the Auditor General to consider grievances aris- 


ing out of the operation of delegated legislation. 
He was questioned by the Committee and Mr. Morden on each point. 


At 12:40 p.m., the Chairman thanked Dr. Kersell, and adjourned the 
meeting to the call of the Chair. 
Timothy D. Ray, 
Clerk of the Committee. 
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> Tuesday, May 13, 1969 we could try to finish the morning session at 


The Chairman: The meeting will now come 
to order. Since we have a full quorum, I 
would like to request at this time—in case 
some of you have to leave for other meet- 
‘ings—that we have several motions while we 
shave an adequate quorum as opposed to our 
juorum for the hearing of witnesses. Perhaps 
fe could take care of the witness today and 
e three other witnesses that we have 
anged. On Thursday we will be having Mr. 
. S. Rutherford from Manitoba, who works 
ith the Scrutiny Committee there, and in 
re afternoon, Mr. C. B. Koester from Saskat- 
= who works with the Scrutiny Com- 
‘Mittee there. These are the two provinces in 
canada which utilize the scrutiny procedures. 
e are very pleased that both of them will 
be able to appear before us. 
--In June we will have Professor Daniel 
‘Baum from Osgoode Hall Law School who is 
‘going to speak to us on the American situa- 
tion. He is the editor of the “American 
y dministrative Law Review”; he is going to 
‘spend a full day with us, discussing the U.S. 
situation. 
_ We can have a single motion for all of 
these men; one mover will do for the whole 
oup. I would suggest that someone move 
that reasonable travelling and living ex- 
-penses, as well as a per diem allowance of 
$50 be paid respectively to Doctor Johne E. 
Kersell, Mr. G. S. Rutherford, Mr. C. Koester, 
and Professor Daniel Baum, who are to ap- 
‘pear before the special committee on Statu- 
tory Instruments. 


9 
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ht: 
4 Mr. Marceau: I so move. 


~ Motion agreed to. 
‘The Chairman: Our next order of business 
is to hear Doctor Johne E. Kersell. Before 
calling on Doctor Kersell, I would like to say 
i on about our schedule of hearings for the 

y. We are scheduled to sit now, at 11.00 
am. and again at 3.30. Since there are many 
other committees meeting at 11.00, perhaps 
i 


Bu 


about 11.15 or 11.30, to enable those of you 
who wish to attend both this hearing and 
others, to do so. If it appears, however that 
we were unable to finish this morning by 11.30 
or 11.45 perhaps the Committee would then 
feel that it would rather press ahead and thus 
dispense with the afternoon session. We will 
make that decision when the time arrives. 


Doctor Johne E. Kersell obtained his Bache- 
lor and Master degrees at Queens University; 
there he worked with Dr. Corry. He then 
went on to the London School of Economics 
and Political Science where he obtained his 
Ph. D. working on the subject of Parliamen- 
tary Supervision of Delegated Legislation. He 
has taught at the Universities of Western 
Ontario, McMaster, and is presently Associate 
Professor of Political Science at the Universi- 
ty of Waterloo. 


His subjects are Commonwealth Political 
Systems, Comparative Politics and Compara- 
tive Administration. He is the author as we 
all know—because we have distributed his 
work—of the leading text in this field, Parlia- 
mentary Supervision of Delegated Legislation 
which in its original form was his Ph. D. 
thesis at the London School of Economics; it 
has since turned into the fine book with 
which we are familar and which was of so 
much assistance to us as we prepared to 
acquaint ourselves with the mysteries of 
Statutory Instruments. 


Therefore, we are naturally very pleased 
that Doctor Kersell has been able to be with 
us this morning. We are very much looking 
forward to the comments which he will make 
and to the period of exchange which we will 
subsequently have with him. Professor 


Kersell. 


Dr. John E. Kersell, Associate Professor, 
Faculty of Arts, Department of Political 
Science, University of Waterloo, Waterloo, 
Ontario: I am very pleased to be with you this 
morning. I told your chairman that I have not 
been able to study the subject of Parliament 
Supervision of Delegated Legislation for some 
years. My book is up to date as of 1959 or 
1960. Since then I have maintained a general 
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interest in the field but have been unable to 
do substantial research because of other in- 
terests and responsibilities. I did, however, 
have an opportunity to meet members of the 
Committee and members of the staff of the 
Australian Regulation Committee which is a 
Senate Committee. In my discussions in Can- 
berra with these people, I became increasing- 
ly convinced of the advantages of having a 
scrutiny committee in the Upper Chamber, if 
it is impractical to have one in the popular 
chamber. 


In the Canadian context it may be more 
practical to propose a speaking committee for 
the Senate rather than for the House of Com- 
mons. I am not convineed that the reverse 
would be such a bad proposal either. 
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I was also impressed by the obvious impor- 
tance of having adequate staff for any scrutiny 
committee. Generally speaking, instruments 
of delegated legislation are quite technical; 
it is not at all clear that without a staff, the 
members of a committee—unless they happen 
to be specialized in this area of law—would 
be able to operate effectively. Further more 
even a specialist in this area of law may find 
that there are certain implications on the 
administrative side that are missed on regula- 
tions and orders. Long experience would make 
up for this initial lack of familiarity with the 
administrative aspect. One could say the same 
thing about a specialist in administration. He 
might well pick-up the legal technicalities 
with long experience. 


So it is possible that some members of a 
scrutiny committee would in time gain the 
confidence if they brought background either 
from law or from administration. And yet I 
think it would be infinitively better from the 
point of view of the members of the commit- 
tee in particular to have adequate staff. 


In the British case, at one point the chair- 
man of the scrutiny committee of the House 
of Commons in giving evidence to the 1953 
committee on delegated legislation said in the 
presence of the council to Mr. Speaker who 
was their technical adviser, to Cecil Carr, 
“You are the committee”. I think that was 
very true. The effectiveness of the British 
Committee depended very much upon this 
dedicated specialist in the field. When I was 
talking to Senator Wood in Canberra he 
emphasized the importance of the staff, the 
three or four they have serving their 
committee. 
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If a committee were to be established, I 
think it would be highly desirable to provide 
it with at least one specialist who would be 
familiar both with the legal side and with the 
administrative side. Where you would recruit 
that person I am not at all sure, but it would 
seem it might best be from the one of the 
departments that has within it specialists who 
combine these particular competences. 


I did submit to the secretary of the Com- 
mittee some notes that I want to have in your 
hands. I assume they were distributed, were 
they? ] 


The Chairman: Yes, Dr. Kersell, all the 
members of the Committee have copies of 
these notes. 


Dr. Kersell: I do not know, Mr. Chairman, 
whether or not you like to go through each of 
these. 


The Chairman: I think, perhaps, you might 
proceed through each of these elaborating on 
them a bit, and then we will come back and 
pinpoint certain areas. 


Dr. Kersell: Perhaps, if we could take time 
with each note to have questions it would be 
a little more helpful? 


The Chairman: Is that agreeable to the 
Committee? Some of these of course may 
blend together but we can always come back 
and ask questions on an earlier one. You may 
proceed then Professor Kersell. 


Dr. Kersell: I think probably in the Canadi- 
an instance there is even more cause for con- 
cern about the breadth of enabling clauses 
and the lack of definitive precision in the 
nature of enabling clauses. I am not a spe-— 
cialist in law. I am sure that you will have 
witnesses who can review much more insight 
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in this. However, in my study which is some 
years old now I had to look at this aspect at 
least in a preliminary way of backgrounds for 
the problems of controlling delegated legisla- 
tion. Nowhere did I find, except in the war 
years in Australia, the unlimited scope of 
delegating clauses of bills and sections of acts. 
I found no explanation for this almost un- 
limited delegation in the Canadian context. 

I do not think our problems are that 
unique. We have not got as fully developed a 
welfare system as either Britain or New Zea- 
land or, indeed, Australia. We have a federal 
system that takes much of the load off the 
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public services in Canada as they do in Aus- 
tralia. The sharpest contrast, I think, is with 
Britain where they have a highly developed 
‘welfare state and no federal system. It is a 
system in which there would be many more 
excuses for broad delegations, and yet you do 
not find them. There is much more precision. 


Another not quite comparable system 
‘where there are very few broad delegations, 
‘and you will have a witness who can tell you 
more about this in detail, is the American. 
Their Congress is most jealous of its legisla- 
tive authority and simply refuses to delegate 
in an unlimited fashion. 
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I have a few examples of the situation in 
‘Canada, and again they are a bit dated. This 
is a paper that two colleagues, Professor 
Kenneth Kernahan and Professor William 
‘Hull, and I turned up in a preliminary search 
of literature with regard to a study that we 
are just beginning on responsibility in the 
public service. It is a paper by Eric Hehner, 
which he delivered here in Ottawa in Novem- 
ber, 1965, and he has a number of examples 
of delegating clauses of bills that were intro- 
‘duced in the Third Session of the 26th Parlia- 
ment, 1965. 


- Perhaps I just could just seize on some of 
‘the more startling examples. He picked out 
'Bill-131, proposed Appropriation Act No. 6 of 
1965. It listed a variety of estimates specify- 
ing in detail what each sum was to be spent 
we and providing that the respective amounts 
could be paid or applied only for the pur- 
poses and were subject to any terms and con- 
ditions specified in the particular item. And 
‘further, there had to be complete certification 
from the comptroller of the treasury for each 
of these specified appropriations. 


Then the act provided, after all this 
‘specification and details American style or 
British style, that $750 million be raised “for 
‘public works and general purposes” which 
were unspecified except by orders-in-council 
still to be issued. In other words, here was a 
delegating clause dealing with $750 million 
and the only restriction on what could be 
‘done by order-in-council was that it should 
‘specify such rates of interest and other terms 
‘and conditions as the governor-in-council 
may approve. 
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One of the things that Mr. Hehner in this 
‘paper objected to in particular was the gener- 
al pattern of using “may”, a permissive term 
rather than “shall” a specific term. Another 
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feature that is, I think, rather typical of 
Canadian delegated legislation and which is 
guarded against very carefully in other Com- 
monwealth systems and to my knowledge the 
American system, is the habit of giving au- 
thority to the delegatee to delegate further. 


Mr. Hehner found another example in 1965 
of this practice. He looked at a randomly 
selected number of regulations found in this 
in the Veteran’s Land Act Regulations pub- 
lished in June, 1965: 


Authority to exercise judgments and 
make determinations is delegated not 
only to “The Director, the Veterans’ Land 
Act” but to “District Superintendents” 
and to “any person authorized to act on 
behalf of” such superintendents. 


That is almost, unlimited delegation of 
already delegated authority. And note, again: 


Authority to exercise judgments and 
make determinations 


He found in these regulations repetitive 
references to “in the opinion of” and, again, 
the use of the permissive word “may”. His 
comment on this was that it leaves civil 
servants in the position of autocrats whether 
or not they wish to be such. These are not 
necessarily senior civil servants. They may, 
as the regulations state, be 


“any person authorized to act on behalf 
ro ier 


district superintendents under the Veteran’s 
Land Act, 

There was one other that I thought I might 
draw your attention to before asking if there 
are any questions or comments. This refer- 
ence is to the Old Age Security Regulations 
published on July 14, 1965. The Director of 
Family Allowances and Old Age Security 
Division 

may “delegate to Regional Directors any 
duty, power or discretion conferred on 
him by these regulations”. The Director 
is then given almost absolute powers over 
the essentials of qualifying for assistance. 
He is not bound to accept any evidence 
respecting such a factual matter as proof 
of age. He may 


...again a permissive... 
(but does not have to) submit a disputed 
case to an appeal tribunal. The applicant 
is not provided with a right of appeal. 


Mr. Hehner’s comment on this was that: 


The Director is made the judge of what 
is in the best interest of the pensioner. 
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All of this is sub-delegated authority. As I 
mentioned previously, this broad delegating 
pattern is quite unusual at least in other 
Commonwealth systems and, as far as I 
know, it would be considered quite excep- 
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tional in the American instance, too. I could 
imagine there would be fights in committee, 
anc perhaps floor fights, even in the House of 
Representatives, if it were proposed that Con- 
gress delegate authority to any department or 
agency of the administration in the United 
States. 


In summary, it seems to me that there 
should be much more precision in the draft- 
ing of enabling legislation. I do not see this as 
impractical. It certainly has not proved 
impractical in Britain. Though I am not spe- 
cialized in the American system, I understand 
that it is not impractical there for Congress to 
guard its legislative authority; and in Aus- 
tralia and New Zealand, again, much more 
precision is used in the drafting of enabling 
legislation. You do not have to give blank 
authority. You can require legislative drafting 
to set out the limit so that not only can Par- 
liament maintain some meaningful control 
over how the delegated authority is used, but 
if a person has a case in law the courts can 
say, ‘Yes, there are limits’’. 


It is not unusual to find in Canadian legis- 
lation such terminology as “the Minister or 
the Governor General in Council has authori- 
ty to make regulations or Orders in Coun- 
cil—”—as the case might be—‘‘“—necessary to 
carry out the intent and purpose of this Act’. 
That is not an unusual formula to find. 


The Chairman: Are there any questions? 
Mr. Brewin. 


Mr. Brewin: Before asking my main ques- 
tion I would like to call your attention, and 
that of the Committee, to a rather flagrant 
example of what you have been speaking 
about. It is in the field of immigration, where 
we now have regulations which are them- 
selves subordinate to, or are delegated under, 
I think it is, section 63 of the Immigration 
Act—very broad powers of delegation. Under 
the regulations they delegate to immigration 
officers the right to disregard the standards 
that the regulations themselves set up; and 
perhaps as an instance of that you have direc- 
tives issued to interpret the regulations, 
which have no status whatever in law, but no 
doubt are taken very seriously by the officers 
who are making the decisions. 
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Is this an illustration of what you have 
been talking about? 


Dr. Kersell: I would think so, although I 
am not familiar with the details of the legisla- 
tion in question. But from what you say it 
clearly is an example. The status of directives 
is almost anomalous in parliamentary tradi- 
tion, as I understand it, in Britain, Australia, 
New Zealand and Canada. If these have legis- 
lative effect they themselves should certainly 
be in the form of orders or regulations or, if 
they are important enough—and this is one 
thing that a scrutiny committee should always 
have control over—and they in fact deal in a 
legislative way with matters that should be in 
the control of Parliament, they should be in 
the form of legislation—an act of Parliament. 


Mr. Brewin: The main question I wanted to 
ask you is by what process in Britain, and 
perhaps in other Commonwealth countries, or 
in the United States, if you are aware of it,) 
there arose a tendency to become more pre- 
cise and to get away from this general legisla 
tion? Is this just an imposed self-restraint? 


Speaking as an opposition member of Par- 
liament, I think, on occasions, when we hav 
seen legislation that we thought was very 
broad, or over-broad, in its terms the tenden- 
cy has been for the Opposition to criticize and 
to talk about the rights of Parliament, and for 
the government to say, ‘‘Well, that is a con- 
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venient way to do it, and that is how we are 
going to continue to do it.” By what process 
was this habit of a very wide delegation of 
legislation changed? I think most of us agree 
it is not a good habit. ¥ 


Dr. Kersell: The older style of delegating 
authority was to have precision, even in the 
Canadian context. Therefore it is Canada that 
has departed from it; it is not the other sys-_ 
tems. Certainly in Britain and, as I under- 
stand it, in the United States as well, there | 
were very bitter floor fights, particularly in” 
the war years, about clauses that seemed to. 
be very generous in the delegation of legisla-_ 
tive authority. As I read British Hansard, the 
restrictions were put on largely by back- 
benchers of the government’s own party. 


As you know, in Britain during the wa { 
they had a coalition of the Conservative Party | 
and the Labour Party which formed the gov- 
ernment and yet there grew up within the 
Conservative Party, which was the senior 
member of the coalition, a group of what you 
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might say were unofficial opposition members. 
They called themselves “the active pback- 
benchers.” One of the things they were quite 
. concerned about was the delegation of author- 
ity and how this authority was used. These 
active backbenchers were, in the British con- 
text, the guardians of Parliament’s authority 
to make laws. When the government felt it 
necessary to insist on broad delegations, the 
ay backbenchers only acquiesced when 
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they got an assurance from the government 
that this was only for purposes of the war 
| nd once the war was over there would be 
amendments to the legislation that would 
again restrict the delegations. Those commit- 
‘ments were honoured. It was a matter of a 
Moral commitment, a political commitment 
Perhaps to Parliament itself that these delega- 
tions would not remain in their wartime 
‘breadth after the war. Again the active back- 
‘benchers policed this. They were of course 
Officially in opposition in the postwar period, 
1945 to 1951, but they watched very carefully 
to see that these broad delegating clauses 
‘were given some precision once the wartime 
emergency was over. 


| I think in very brief summary of my an- 
Swer to the question, it was largely the 
activities of backbenchers of the govern- 
ment’s own party that brought about some 
restraint in these matters. 


: Mr. Gibson: Professor, with respect to the 
Order in Council raising this $750,000 for 
public works... 


~ 


. Dr. Kersell: That is millions—three-quar- 


ters of a billion. 
ly 


” Mx. Gibson: Is this completely wide open as 


far as regulation goes? 


4 Dr. Kersell: Yes. As far as one could tell 
from reading the Bill, the purpose was for 
public works and general purposes. With just 
‘public works, you know, you would have a 
hand full, but when they append the words 
“general purposes” you wipe out the limits. 
Then the Order in Council had to be issued— 
“at such rates of’‘interest and upon such other 
terms and conditions as the Governor in 
Council may approve.” It is hard to see, 
although I am not a lawyer, what limits could 
be put on there. I do not know how a Parlia- 
mentary Committee could insist on limits, if I 
‘could not, and it would be very difficult I 
think for a lawyer to make much of a case 
either before an administrative tribunal or an 
ordinary court if there were limits on what 
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the Cabinet could do when it had such 
authority, 
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Mr. Gibson: Our problem sir, I think, to 
a large degree is that we agree with your’ 
conclusions but the practical mechanism to 
check these and to reform them is not easy 
to find. What specific steps do you suggest 
should be taken to cut out or curb this type 
of regulation through backbencher action? 


Dr. Kersell: Now this is a delegating clause, 
in the first instance, delegating authority to 
spend $375 million and it might be sufficient 
simply to say for “public works” and leave 
out the “general purposes.’ Now if there were 
in fact other things that Parliament wanted 
this money availabie for in addition to public 
works, all right, specify them. “Public works 
and housing’”—if they wanted housing; and if 
they wanted money available for land recla- 
mation, all right. 


Mr. Gibson: I agree with that sir. What I 
am getting at is that there may one passed 
today. We are in here and the mechanism of 
Parliament does not seem to be set up so that 
you can get at these things speedily. 


The Chairman: Mr. Gibson, I think proba- 
bly that will be answered in one of the later 
points which Professor Kersell will discuss 
with us. Perhaps I could put the question this 
way, if you would permit me to do so. 

Assuming that we have a scrutiny commit- 
tee, whether it be of the House or the Senate 
or some other scrutiny mechanism, what 
could such a committee do? It would be deal- 
ing with the consequences rather than with 
the basic problem perhaps—that is, the legis- 
lation would already be there giving these 
very broad powers to the executive and to 
administrators and the House committee or 
other mechanism would be confronted only 
with the fruits of that. 


Mr. Gibsen: That is right. 


The Chairman: And even if it were estab- 
lished, is there anything that could be done? 


Dr. Kersell: Not with regard to enabling 
legislation, unless the scrutiny committee 
were given authority to look at enabling 
legislation or the clauses that delegate it 
within enabling legislation. That of course 1s 
feasible: a scrutiny committee could be given 
authority to look at enabling clauses. 


The Chairman: Has that been done 
anywhere? 
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Dr. Kersell: It has been done in the British 
case, in the House of Commons. scrutiny 
committee. 


The Chairman: It has the power to look at 
enabling legislation? 


Dr. Kersell: Yes. 


The Chairman: And what type of recom- 
mendation does it make with regard to ena- 
bling legislation? 


Dr. Kersell: It of course, as a committee, 
cannot move amendments but any member of 
the committee, as a member of the House, 
can move amendments. In the British case, 
by tradition and not by requirement, the 
chairman of the scrutiny committee is a mem- 
ber of the opposition. 


That obviously has its advantages, but there 
are also advantages to having, as the Aus- 
tralian committee has, a senior member of 
the government’s own party as chairman of 
the scrutiny committee. Senator Wood is on 
first name terms with most if not all members 
of the cabinet. When he says that there is a 
bit of difficulty with something under the au- 
thority of the regulations committee, it car- 
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ries some weight. Indeed ministers have told 
him, he reports, that they are very glad that 
he and his committee are there, because they 
do not have to watch the products of their 
departments when it comes to delegating 
legislation this closely—they can just wait 
until his committee takes it up and, if it gets 
through his committee, it must be all right. If 
he objects or if his committee, through him, 
objects then they take another hard look. In 
many, many cases there is no squabble at all. 
The committee does not report; he just goes 
as a friend of theirs and says: “This regula- 
tion looks a little bad. We are just starting 
our investigation. What do you think?” If that 
committee like the British committee had au- 
thority to look at delegating clauses, they 
could do the same. 


Mr. Gibson: We say that, but I see the 
practical strength against us doing it. I can 
see mountains of regulations up to the ceiling 
and only two hours a day. This is the feeling 
that I have about it. 


Dr. Kersell: That is why it is so important 
to have a staff. 


Mr. Gibson: If a board was set up there 
would be some way of having some officials 


Statutory Instruments 


. 


® 
i 


§ 


May 13, 1969 


go over them and then bring to the attention 


of the committee the two or three most sig- 


nificant ones. Is that the idea? 


Dr. Kersell: Yes. I asked Professor Carr if 


it was a very time-consuming and energy-— 
consuming task to go through these statutory 
instruments and he said no, that he can do- 
this in a very few hours a week. Most of 


them are all right. You see, he was counsel to. 
Mr. Speaker, a lawyer by training, and he 
had all kinds of administrative experience. 


He was like the Deputy Minister of the civil 


service that served Parliament. He could tell 
after a rapid reading of an instrument wheth- 
er there was anything there to draw the Com- 
mittee’s attention to, and if there was he did 


so. If there was not, the whole list would go 
through. Some meetings of the British com- 
mittee lasted 10 minutes, and rarely did they 


last over an hour. 


Mr. Gibson: It shows that it can be cone 


practically then. 


Dr. Kersell: Oh yes. 


Mr. Gibson: Is the staff very large, sir, 
with which he operates? 
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Dr. Kersell: Professor Carr did it all hima 
self. The Senate Committee in Australia, — 


which really does not have as thick a load of 
work as the British committee, has a staff of 
two or three. They do other things. They are 


specialists in different aspects of delegated 


legislation. 


Mr. Gibson: Professor Carr did the thinking 


along the lines of complete work. If you had a 


bad appointment in that function you would 


be in trouble. 


Dr. Kersell: Yes, and therefore it may be a 


somewhat larger staff. It is unlikely that you 
would have three weak staff persons at one 
time. I met two of the three and I know the 


other by correspondence and by reputation, 


and they are all competent. 


The Chairman: Perhaps we are running 
just a little bit ahead. We are getting into 
what, of course, is a very interesting part of 
what a committee would be like. However, I 


think there is at least one more thing that 


should be asked at this point. Does the 


legislation referred to it? Or does it, when it 
is confronted with regulations, go back and 


English scrutiny committee have enabling ; 
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look at the enabling legislation? & 


Dr. Kersell: It can go back and look at 


enabling legislation, and it does. This is not in 
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its formal terms of reference. It just started 
to do this, and it is allowed to continue doing 
it. It is not in the formal terms of reference 
that it has this authority. It has taken it, and 
has been allowed to keep it. 


_ The Chairman: By what time or what date 
would you say that this was established? 


x Dr. Kersell: I am a little weak in the 
details here, so I better just take a minute 
and see if I can find the exact reference. 


la The Chairman: In the meantime, let me see 
who else may want to ask questions. 


i 1025 


_ Dr. Kersell: I think it was in the session of 
1963-64. I have not found the exact reference, 
but it was some years after it was estab- 
lished, and there was felt to be no need to 
actually amend the terms of reference of the 
Committee. I am sorry, I have not found the 
exact reference. 


_ The Chairman: That is fine. Does the com- 
mittee go back to the enabling legislation 
through the regulations? Is that how it gets to 
it? 

_ Dr. Kersell: It usually does that, but in his 
role as counsel to Mr. Speaker, if the adviser 
finds enabling legislation that looks to be 
questionable, he might raise the question 
before the legislation goes into operation. 


' The Chairman: And the Committee might 
make a report on it at that point to the House 
and say that this enabling legislation is too 
broad even though no regulations have yet 
been made under it? 


Dr. Kersell: It does not have the terms of 
reference to do that, but any member of the 
Committee could raise the question, presuma- 
bly when reports are made. Or he might be 
assigned to the Committee or arrange to be 
assigned to the Committee that looks at the 
legislation in detail. 


_ The Chairman: I guess that gets us a little 
bit farther ahead too, so I will forego any 
further questions along this line. 


Mr. Murphy: I was wondering about your 
comments which indicated that the Canadian 
system has gone a lot further than the other 
Commonwealth systems and the system in the 
United States in delegating and redelegating 
authority. Did your studies indicate at all that 
as a result of this delegation and re-delega- 
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tion, the numbers of persons employed in the 
civil service in Canada comparatively speak- 
ing is less than the numbers of Civil Servants 
employed in the other jurisdictions? 

Dr. Kersell: It is lower in Canada than in 
Britain where they have a unitary system and 
a much more fully developed welfare scheme. 
It is lower than in Australia. But employees 
of public corporations and school teachers in 
Australia are included as civil service people. 


Mr. Murphy: Maybe I should be more spe- 
cific. Was there any relationship, did you 
think, between developments of the civil ser- 
vice in Canada as opposed to the size of the 
civil service in the other jurisdictions? 


Dr. Kersell: I do not think so. In the British 
case where you have a higher proportion of 
civil servants doing more things, you still 
have many more precise limits on the author- 
ity that they have been delegated. 


Mr. Murphy: So in effect Canadians cannot 
even relax in the knowledge that although we 
may be delegating more than the others, we 
have cut down the bureaucratic overload, so 
to speak. 


Dr. Kersell: No, I do not think so. 


Mr. J. W. Morden (Assistant Counsel to the 
Committee): Professor, you have pointed out 
that it is common to find in many Canadian 
statutes the general enabling provision to 
make regulations generally for carrying into 
effect the purposes and provisions of the act, 
You point that out in your book, I think with 
respect to the Estate Tax Act. Is it your view 
that under no circumstances should such a 
enabling provision be enacted? 


Dr. Kersell: You can find examples in other 
jurisdictions where such broad delegations 
are made. I suppose one could argue that in 
certain instances, for certain programs of a 
highly technical nature it would be impossible 
for Parliament to be more precise. And cer- 
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tainly in the initial stages of developing 
something new and untried it might be wiser 
to have the increased flexibility and avoid the 
necessity of returning to Parliament for 
amendments to the parent act, and so on. It is 
possible to argue this way, but I do not think 
it is possible to argue this way for all the 
legislation that has such broad delegations as 
is the case in Canada. I do not think these 
arguments would hold for revisions of acts 
that have been administered for years and a 
lot is known about how they operate. 
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Mr. Morden: Is it your view that, if used, 
this type of provision should be used very 
sparingly? 


Dr. Kersell: Yes, it should be exceptional 
rather than the rule and it is the rule in the 
ease you are talking about. 


Mr. Morden: Yes, I think you are right. I 
think it is also the rule in provincial legisla- 
tion, too. 


Dr. Kersell: Yes, it is. 


Mr. Morden: Dealing with the problem re- 
specting the power to subdelegate, do you feel 
that in no circumstances should the delegates 
have authority, have power to redelegate? 


Dr. Kersell: I think there should be power 
to delegate administrative authority, certainly 
that is indispensable, but to delegate and then 
redelegate law-making authority and broad 
discretions to apply judgments is dubious. 


Mr. Morden: On that point you very help- 
fully referred to regulations made under the 
Veterans’ Land Act, which you say redelegate 
power to certain officers to exercise judg- 
ments and make determinations. Now on the 
face of it that would appear to be a redele- 
gation or a delegation of the power not to 
make law but to make judgments and deci- 
sions? 


Dr. Kersell: Yes. My objection there was 
that this might be justifiable to delegate from 
the director to the district superintendent but 
my objection was to the redelegation to any 
person authorized to act on behalf of district 
superintendents. These people are nameless 
faces as far as the regulations are concerned. 
Who knows who is going to act on behalf of a 
district superintendent; it is up to him to 
decide presumably, and if he does not decide 
in an appropriate way, or does not choose 
appropriate subdelegates... 


Mr. Morden: You would like to see the 
person who is going to make these decisions 
defined either in enabling legislation or at 
least in the first tier of subordinate legisla- 
tion? 


Dr. Kersell: As I say, we found this paper 
in a survey of literature for the study of 
responsibility. How are you going to hold a 
district superintendent responsible. How is 
his director to hold him responsible if there 
are such broad cecisions with regard to the 
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director delegating down 


command. 


Mr. Morden: Thank you, sir. 


The Chairman: I wonder, Dr. Kersell, if I 
could summarize in this way the considera- 
tions which it seemed to me that you are 
advancing with respect to enagling legislation. 
First of all, that it should be drafted precisely 
so precision would be the first requirement. 
Second, and here I might be overextending 
what you say, that there should be no sub- 
delegation of legislative authority. 


Dr. Kersell: Yes, of legislative authority, I 
think. 


The Chairman: It was not clear in your 
dialogue with Mr. Morden whether you would 
say there should be no delegated legislative 
authority or if there is that the person to 
whom it is delegated should be defined. 


Dr. Kersell; I think as a rule, maybe, legis- 
lative authority, rule-making power should 
not be ordinarily delegated a second time. It 
seems to me that is removing the potential 
for Parliamentary control a bit too far. There — 
might be cases where it could be justified, i 
which case if Parliament is notified and 
agrees, accepts the arguments for redelega- 
tion, as long as it is aware of what is happen- 
ing and does not object, maybe that would be 
fair enough. 


The Chairman: I will come back to that in 
a moment. The third would be that the stand- 
ards for discretion even by the executive — 
should be as far as possible objective — 
standards. 


Dr. Kersell: As far as possible. 


The Chairman: That is phrases such as we 
sometimes find in Canadian Statutes “the 
Governor in Council may make such regula- 
tions as he deems fit”, with no other 
qualification not even to carry out the pur- 
poses of the act, but just as “he deems fit’. 
This is a totally subjective kind of discretio L 
that you would object to. Perhaps I am right 
in extracting from what you have said those 
three requirements of precision, no subdele 
gation and objective standard. Would you add 
any others to that? 


Dr. Kersell: No, I do not think I would. If 
you could achieve that much it would be 2 
great gain. 
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The Chairman: Coming back to the ques- 
tion of subdelegation which has concerned us 
with a number of the witnesses who have 
appeared before us and concerned the wit- 
messes, of course, too, is there any case for 
subdelegation to be made in terms of 
administrative necessity? Or, putting it this 
way, what is the situation in other countries? 
Do they find that they can absolutely exclude 
subdelegation and carry on without any loss 
of administrative efficiency? What about the 
UK, for example? 


_ Dr, Kersell: Well, of law making authority, 
this is distinct from merely the procedures of 
an administrative nature. 


The Chairman: You must have that. 


_ Dr. Kersell: Yes, in Britain they seem to be 
pretty successful in at least maintaining con- 
trol over subdelegation. They are pretty jeal- 
ous of this. As I understand it, in the United 
States it is very rare indeed. It is quite 
exceptional that the delegate has the power to 
subdelegate by act of Congress. Congress is 
exceptionally touchy about delegated legisla- 
tion never mind about subdelegation. 


_ The Chairman: Yes, so at least on the basis 
of the experience of other countries you think 
we could do without subdelegation. Do you 
think there is any case to be made in theory 
or subdelegation? 


i 

_ Dr. Kersell: No, I am more a theorist than 
a student of practical politics. Empirical theo- 
ry, I would like to think. I can see no jus- 
tification for a delegate having the power to 
redelegate in theory. This is enlightened by 
some knowledge of what is done in Britain, 
Australia and New Zealand. 


_ The Chairman: Thank you. I am sorry, Mr. 
Muir. 


Mr. Muir (Cape Breton-The Sydneys): 
From your knowledge, and as you have 
already indicated, this does not take place in 
the United States. 


Dr. Kersell: As far as I know, it would 
very difficult to get through Congress an ena- 
bling clause that gives the delegate power to 
‘edelegate. Congress is very jealous of its 
legislative authority, and it is very specific in 
delegating at all. There are real restrictions 
on every enabling clause, real limits, made 
ective so that the courts can police without 
anything further. There is no scrutiny com- 
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mittee in Congress. The courts are given 
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enough in the legislation itself to rule on 
validity. I know of no particular example of 
Congress delegating authority. 


Mr. Muir (Cape Breton-The Sydneys): 
Therefore, with regard to the illustrations 
that you mentioned to us regarding the 750 
million and so forth, you do not feel this sort 
of thing occurs in the United States? 


Dr. Kersell: That’ was just one delegation. 
It was the Governor General in Council who 
had that authority; that is just one delegation. 
It is of money and there are no limitations on 
it, but as far as one could read it would 
have to be done by Order in Council: it could 
not be done by a delegate of the Cabinet. The 
expenditures would have to be authorized by 
the Cabinet. 


The Chairman: Your objection to that was 
on the grounds of lack of decision rather 
than... 


Dr. Kersell: That is right. 


The Chairman: ...subdelegation. On the 
question of precision, Mr. Muir could ask the 
same question, I suppose, is it likely that the 
U.S. Congress would pass a bill that gave that 
kind of authority? 
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Dr. Kersell: There is no way. 


Mr. Muir (Cape Breton-The Sydneys): I 
have just one other question. In your opening 
remarks, Professor, you mentioned that you 
preferred, or you were in favour of, a com- 
mittee from the Senate. Would you elaborate 
on why you feel that way about it? 


Dr. Kerseli: Perhaps we could discuss 
that... 
The Chairman: Perhaps, Mr. Muir, we 


could leave that because he comes to that 
more directly in one of the later points. 


Mr. Muir (Cape Breton-The Sydneys): Yes, 
fine. 

The Chairman: Perhaps we could proceed 
then to Dr. Kersell’s second point, of publica- 
tion, I believe. 


Dr. Kersell: Yes. In Canada if the defence 
can prove that an order or regulation had not 
been published in the Canada Gazette, Part 
II, prior to an infraction of that order or 
regulation, I think this is meritorious, but it 
has the effect, does it not, of saying “Well, if 
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people get notification and comply before it is 
published then we might as well have that 
advantage.” There is an extensive practice, in 
the Canadian context, of notification going 
out to those most likely to be affected by 
orders or regulations beofre they are pub- 
lished in the Canada Gazette. This is 
meritorious too, so that the principle that if 
you want compliance to law those who are 
expected to obey it should know about its 
existence and its terms, is carried out in an 
informal way at the very least in Canada. 
However, it raises the question: why could 
not the effect of orders and regulations be 
delayed at least until they are published? In- 
deed with this extensive experience we have 
in Canada of extending notice even before 
publication perhaps, though this is not done 
in any jurisdiction of which I am aware, per- 
haps it could be statutorially required that 
until notification has been given an instru- 
ment is to have no effect; and that could well 
precede publication in the Canada Gazette— 
and it does in the case of a number of regula- 
tions. The Department of Transport. particu- 
larly has an excellent record in this regard. 


So it seems to me that it would not be all 
that administratively inconvenient to require 
notification before operation of instrument 
delegated legislation. Again that could be pre- 
cisely defined. This could be confined to in- 
struments that have a legislative effect; that 
require people to do things or not to do 
things—rules of behaviour. It would not have 
to deal with administrative minutiae, proce- 
dures and so on, confined to legislative instru- 
ments that were intended to have general or 
specific effect; and particularly in Canada I 
think it would not be impractical to conceive 
of such a provision. 


In Australia, for 50 years they. have 
required that every instrument be published 
before it goes into effect, which is more re- 
strictive, really, than requiring notification. 
Again we come back to the principle that if 
compliance with the law is the purpose 
of law, why not have such a provision? 


Mr. Forest: As it is now, they are going to 
be given only to the people affected. Is that 
what you mean? 


Dr. Kersell: Yes. Departments know their 
clients fairly well and if a regulation with 
regard, say, to the operation of a ship or 
aircraft is to be effective, it only makes sense 
that the operators of these ships or aircraft or 
whatever be told that these regulations will 
be put into effect as of such and such a date, 
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and that date might well be prior to the pub- 
lication of the next Canada Gazette, Part I], 
which is published only bi-monthly—about 
the middle of the month and about the end of 
the month. 
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Mr, Forest: Would you recommend publica- 
tion in the Gazette prior to the regulations 
being put into effect? 


Dr. Kersell: That would be even more re- 
strictive than requiring notification because 
notification could be immediate. You could 
say the day after Canada Gazette, Part II, is 
published, and I suppose there is one due any 
time now, this being the thirteenth. Let us 
say it is published on Thursday, which would 
be normal, and on Friday it is decided by the 
Civil Aviation Branch of the Department of 
Transport to impose new requirements with 
regard to instrument landing systems. By 
Monday all aircraft operators could have 
notification of this—or by the following 
Wednesday anyway—and the legislation could 
go into effect by the twenty-first of the 
month, long before another issue of the Cana- 
da Gazette, Part II. This is done now. 
Notification is sent out prior to publication in 
the Canada Gazette. i 


Looking at it from administrative conveni- 
ence, the way the law now reads, if there is 
an infraction between the dates that the 
instrument goes into effect, after it has been 
publicized and before Canada Gazette, Part 
II, comes out again, the person violating the 
regulation can say, “Well, it has not been 
published in the Canada Gazette; therefore 
you cannot prosecute.” That is the law as it 
now is. If you changed the law and required 
not publication but publicity or notification, 
there would be more teeth in regulations prior 
to the issuance of the next Canada Gdzette, 
Pariith, 


Mr. Foresi: Are you satisfied with the way 
subordinate legislation is published—after it 
has been passed? 


Dr. Kersell: I do not think it is as good as 
in Australia. It would, I think, if it had been 
practical to require notification by statute. It 
would be second best, I think, to do as they 
do in Australia and say that no instrument 
can go into effect until it is in fact published. — 


Mr. Forest: It seems from the evidence thal 
it is very hard to find anything in the Canam 
Gazette. 
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Dr. Kersell: Yes. It is very hard to find 
your way through the Canada Gazette. 


Mr. Forest: Yes, I think one witness was 
promoting a computer bank or something to 
try to find exactly where the regulations are 
for some time after they have been passed. 


Dr. Kersell; That is why I am more in 
favour of publicity. Publication does not 
Mean much, although Canada Gazette, Part 
Il, is infinitely better than Part I. It is easier 
to find things in Part II. But if you have this 
requirement of publication which is informal- 
ly lived up to now, departments and agencies 
do know who are likely to be affected. Indeed 
they draft regulations and orders in Council 
very much with these people in mind and 
they or their representatives may well be 
consulted in the drafting not only of subordi- 
nate legislation but of the legislation itself. 
‘They know their clients and others who are 
likely to be affected, and I do not think it 
would be unrealistic to require notification of 
those most likely to be affected before instru- 
ments are put into effect. 


_ Mr. Forest: Thank you. 


__ The Chairman: I am not sure I understand 
this myself yet. It seems to me that in practi- 
cal outcome the Canadian situation and the 
Australian situation are the same although, as 
you say, there is not in Canada an absolute 
requirement of publication before the notice 
becomes effective. Still, it is an adequate 
defence for any prosecution to say that it has 
not yet been published. So in practice the 
Situation is the same in both Australia and 
Canada. Is that right? 


_ Dr. Kersell: I would think that in the 
‘Canadian context it is a bit better than the 
Australian in that it is a defence that though 
you may have notice of a regulation, you 
cannot be prosecuted because it has not been 
‘published. However, in many cases public 
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Safety is at issue, and it is not the interest of, 
say, the operator of a ferry service that we 
should be concerned with, but rather the safe- 
ty of the passengers on those vessels. If you 
could give more effectiveness to regulations 
that affected the general public, I do not 
think any operator would willfully say, “We 
do not have to obey this regulation until it is 
published in the Canada Gazette”, but it is 
‘possible that there could be delays in imple- 
‘menting a regulation because there is not the 
urgency. I think that if there were a require- 
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eee of notification preceding operation, it 
would be an improvement even over the 
Australians. 


The Chairman: 
publication. 


Notification rather than 


Dr. Kersell: Yes, notification before opera- 
tion. Everyone who is expected to change 
their behaviour or their operation would have 
an additional spur to amend their procedures 
and operations. 


The Chairman: This might be an area in 
which the safeguards which are provided in 
Canada are now too great. In other words, 
the safeguards against government action. In 
most other areas that we see there may not 
be enough safeguards, however, here there 
may be too many. 


Dr. Kersell: Yes, because it is a defence to 
prove that they have not been published. 
Publication may not be nearly as meaningful 
as notification. 


The Chairman: Mr. Morden. 


Mr. Morden: Dr. Kersell, I can see that in 
some areas notification would be practical, 
and could be achieved if provided for. In the 
example which you give in the case of airline 
companies you could have a list and notify 
them easily. Perhaps this could be provided 
for in the legislation. I can see other areas of 
business or human activity where those likely 
to be effected are such an amorphous group 
that it would be difficult to frame legislation. 
To gain benefit from it they would have to be 
notified before the regulation becomes 
effective. 


Dr. Kersell: They could be notified through 
the media, legal notification. These are 
changes in the law. 


Mr. Morden: Perhaps what you are saying 
then is that the legislation should require the 
authorities to take reasonable steps to notify 
those likely to be effected. 


Dr. Kersell: Yes. 


Mr. Morden: In actual fact, it may very 
well be that in some cases, even though they 
have taken reasonable steps, there are some 
people who for one reason or another have 
not been notified. 


Dr. Kersell: You are right. That is a good 
point. Instead of thinking interms of notifica- 
tion, you should think in terms of publicity, 
and then you are covered. This publicity, is 
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better than publishing in Canada Gazette Part 
II, because not everyone subscribes to Cana- 
da Gazette Part II. 


Mr. Morden: You are quite right. What 
type of publicity do you have in mind? 


Dr. Kersell: In the case of a very specified 
clientele such as the operators of aircraft or 
pilots on the St. Lawrence Seaway or at the 
major ports in the country, you have their 
names and addresses, and it just depends on 
the post office, literally, to send notification 
to them. If you have wholesale distributors, 
then you might not have a comprehensive 
list of these people. If you have a require- 
ment for publicity as opposed to publication, 
they are more likely to read the business or 
legal notices in the Financial Post or the 
Globe and Mail and/or other newspapers than 
they are to read Canada Gazette Part II. 
Yet, if it is published in Canada Gazette Part 
II, that is all that is now required and they 
can be prosecuted. Referring to the principle 
that compliance is the purpose of law, then 
publication is perhaps not as good as 
publicity. 


Mr. Morden: I do not think that you are 
suggesting that we use more widely read 
methods of communication, such as the 
Financial Post, or leading daily newspapers 
or the text in which the regulations are pub- 
lished but just the fact and the general de- 
scription of the context. 
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Dr. Kersell: That is right. 


Mr. Morden: An explanatory note perhaps 
such as accompanies all instruments in Brit- 
ain with each instrument in Britain as an 
explanatory note. 


Dr. Kersell: Something of that nature. 


Mr. Morden: We must go on to say, “See 
Canada Gazette Part IT’. 


Dr. Kersell: Or ask your lawyer to see it 
because often it does not benefit the layman 
very greatly to look at these regulations. 


The Chairman: Perhaps we can move on to 
the third point in Dr. Kersell’s outline. 


Dr. Kersell: This is with regard to requir- 
ing a resolution affirming that the instrument 
is acceptable to parliament. As far as I know, 
there is still only one act on the Canadian 
Statute books which requires that there must 
be a positive resolution affirming instruments 
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before they can go into effect. In Britain, this 
is a much more generally used procedure, 
and Britain has 55 odd millions of people 
whereas we have 21 odd millions; therefore, 
they are twice our size. They have a unitary 
system whereas we have a federal. They have 
a much more fully developed scheme of wel- 
fare services than ourselves. Their problems 
are far more complicated than ours. 
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For all these reasons parliament in Britain 


is far busier than our parliament. If they 
can extend the use of this 
procedure, which gives parliament an oppor- 
tunity not only to see the regulation which 
is just a laying procedure in final form 
using the Canadian context, but actually an 
opportunity to raise questions or even have a 
debate, why cannot we in Canada? I do not 
believe that it is impractical to give these 
opportunities. Often they are not taken up 
except by the scrutiny committees of the 
House of Lords and the House of Commons. 


affirmative | 


They do not take time, of any significant pro- | 


portion, in parliament itself. 


The total of parliament’s time in Britain | 
which is devoted to all aspects of delegated | 


legislation, is about 4 per cent, four hours in 


every hundred. This includes the discussion | 


| 


of enabling legislation, and motions to annul. 
In recent years, I have a feeling, although I. 
have not actually looked at the facts here, | 
that there is a declining proportion of parlia- 
ment’s time devoted to the discussion of dele-_ 


gating and delegated legislation. One reason 


for this is that departments are behaving bet- | 


ter as there was a declining pattern through 


the years 1940-1960 with which I was con- 


cerned in my study. 


| 
| 
| 
; 


Once the public services are on notice that 


what they are doing is being watched, they 
naturally, like all of us, tread more carefully. 


They are more responsible in the broad sense | 


of that term, not that they are irresponsible 
otherwise, but they know that they can bring 
their minister under fire, and as we all know 
that is a major concern of any public servant. 
If he is doing anything—it may have nothing 


to do with exercising delegated authority— | 
but in the back of his mind is always the 


| 


) 


thought, “What effect will my actions, future _ 
plans or activities have on my minister”. If | 


he thinks that they will be adverse, he is a. 
little more cautious. They do not mind, as_ 
they must have plenty of trepidations about 
some of the things which they are required to 
do by law. I do not think this is an insidious 
remark but I have never heard a public serv- 

ant say, “I wish parliament was not there”. 


, 
| 
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_. The Chairman: Mr. Brewin. 
e 1100 


Mr. Brewin: Mr. Chairman, does Dr. Ker- 
sell not possibly suggest that the British sys- 
tem is not really performing the function that 
we want to see performed, which is that of 
only spending four per cent of their time in a 
general investigation? I am afraid that I am 
getting on to five but as I have to go in a 
minute I think I will bring this in here. It 
relates to three as well. But where a House 
committee probably would not raise questions 
of policy in the light of British experience, it 
would seem to me that any single reviewing 
tommittee or any single method of having the 
House look at it which in effect did not bring 
in a review of policy was only doing a frac- 
tion of the job, perhaps only attending to the 
formalities—that the thing was not obviously 
dad. For this reason, when we got to five— 
unfortunately I have another committee—I 
was going to suggest, as has been suggested 
by other witnesses, delegation to larger 
groups of functioning committees made up of 
members of Parliament. I would think elected 
nembers of Parliament would perform the 
function of a more efficient and thorough 
review, if the committees lived up to their 
responsibilties, than the British system 
seems to be doing, if it does not really go into 
the question of policies. 


- Professor Kersell: It does go into questions 

f policy but it does not report on them. This 
S “unusual and unexpected use of powers” 
and if they report that there has been unusu- 
al or unexpected use of power MPs know that 
there is a policy question at issue and it is the 
role of Parliament to take that up, in the 
British view. I am not apologizing for this, I 
am just explaining. I think that maybe a 
20mmittee should itself be able to raise policy 
questions and to make policy recommenda- 
tions to Parliament and then this all should 
oe discussed in the House. It seems to me any 
9olicy questions should be discussed in the 
House. But the theory of the British and the 
Australian practice is: all right, we have 
dentified a policy question, we will draw this 
(0 Parliament’s attention and then let them 
rarry the ball. I tend to agree that it would 
de better if they could go into some serious 
study of the policy alternatives and say: this 
seems to be the government policy in making 
his Order in Council or the minister’s policy 
n making this regulation; we think that these 
policy alternatives should be considered. I 
— 20200—2 


Statutory Instruments 


think this would be highly useful. That is one 
reason that I am more in favour of a Senate 
committee. It could do that sort of thing with- 
out threatening the government and if there 
was a serious question that was reported on 
in these terms by a Senate committee, surely 
it would not be long before members of the 
House would take up the question, particular- 
ly if there were affirmative procedures that 
had to be followed or if there were proce- 
dures whereby an instrument could be 
annulled and those procedures could be set in 
motion in the House. I do not think it matters 
who looks at these questions so much, as long 
as they are looked at. I think it is better to 
look at them in some detail, in some depth, as 
you suggest—but if you cannot get that at 
least have the question raised: yes, there is a 
policy question here that somebody should 
look at; this Committee does not have the 
authority but maybe some member of Parlia- 
ment or a group of members of Parliament or 
the opposition or one of the opposition parties 
should take it up. 


Mr. Brewin: I am sorry but I have to leave. 
I would tend to take issue with you on the 
matter of the Senate being the best instru- 
ment to do this job. 


Dr. Kersell: I do not think it is the best 
instrument but it might be the only one 
though on which you could get agreement 
from a Canadian Government. 


The Chairman: Mr. Muir wanted to raise a 
question on this earlier and perhaps I should 
allow him to do that now. 
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Mr. Muir (Cape Breton); The Professor 
mentions the advantages of a relative non- 
partisan committee. What makes you think 
that a committee, certainly a committee from 
the Senate, would be non-partisan. 


Dr. Kersell: I think any specific Committee 
would be. The House Committee in Britain is 
established on party lines but it does not 
operate on party lines, and I think that if the 
government is concerned with this it is 
wrongly concerned. I just do not think there 
is that much of party political significance to 
come out of scrutiny committees. This has not 
been the case with a House Committee in 
Britain, it has not been the case in Australia 
with the Senate Committee, where party lines 
are much harder drawn than is generally 
believed. The Australian Senate is pretty 


partisan. 


90 


I say in these notes that some of the things 
that I think most desirable are not likely to 
be adopted in Canada because of the reserva- 
tions held by the government. And we have 
had this all along. The governments of Cana- 
da, governments of both parties have made 
all kinds of arguments against having a 
scrutiny committee either in the House or in 
the Senate. I think their reservations and 
fears are unfounded. If they would just look 
at how the scrutiny committees of the House 
of Lords, House of Commons in Britain and 
Australian Senate work they would find out 
that they are ill-founded. But how can you 
convince them? If you can convince them, I 
would certainly go all the way. If you can 
convince them that there should be a House 
committee composed of a majority of mem- 
bers from the Opposition parties, chaired by a 
senior member of the government’s own 
party, with authority to look into policy ques- 
tions as well as all others and with authority 
to look at delegating provisions of enabling 
legislation—fine, that is the ideal. But I am 
enough of a student of practical politics to 
strongly suspect that the present or any gov- 
ernment in the foreseeable future, in the 
Canadian context, will say “no” to such a 
comprehensive system of scrutiny. I just do 
not think it is ‘fon’. But it is better to have 
some scrutiny than no scrutiny. 


“Mr. Muir (Cape Breton): You would agree 
that a committee from the Commons could do 
this though just as well as any others that 
could be sold to any government. 


Dr. Kersell: I really do not think there is 
anything to this partisan fear—especially if it 
were a small committee. Small committees 
generally work more effectively than large 
committees. I cannot see any partisanship of a 
serious nature developing. If it were a big 
committee, like the old style committees with 
50 or 60 members, maybe, but it is not likely 
even with that number. It is the subject mat- 
ter that militates against partisanship. I think 
any scrutiny committee has a better chance of 
being more like a parliamentary committee in 
the literal sense than most other committees, 
more likely to be than the Public Accounts 
Committee, the Miscellaneous Estimates Com- 
mittees or specialist committees—those 
charged with responsibilities for certain 
departments or agencies. The subject matter 
is such that it just does not arouse partisan 
spirit. 


Mr. Muir (Cape Breton): Would you go into 
this type of committee a little further than 
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you have in your notes and give us all the 
thoughts you have in mind. 
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Dr. Kersell: I have done that in general, in 
answer to your questions. But to take it a bit 
further, I think the advantages of having a 
majority of Opposition members would be 
that you would generate more confidence in 
the Committee and such a committee coul 
not be accused of playing the government’s 
game. Now this is all premised on my feelings 
that it would not be a partisan committee, it 
would be much more a parliamentary com- 
mittee. If it were composed of a majority of 
Opposition members it would not only be a 
committee not controlled by the government. 
but it would have that appearance and there 
would be more public confidence in what it 
was or was not doing. I do not think it would 
do that much. I do not think it would report 
that often. 


After a brief period of operation I think 
you would see instruments drafted much bet- 
ter, clearer in their meaning; if there were 
requirements for publicity, there would be 
improvements in that area, and the commit- 
tee would not do that much. As I suggested, 
sometimes the British committee meets only 
for ten or fifteen minutes every two weeks 
and rarely does it go longer than an hour. Of 
course, this is premised on having an ade- 
quate staff to do the preliminary leg work. 


The advantage of having a majority of 
opposition members would largely be that i 
would give the person subject to orders and 
regulations much more confidence that they 
were in no way prejudicial, or likely to be 
prejudicial, to them as individuals or corpo- 
rations or whatever. 


The advantage of having a senior member 
of the government’s own party as chairman, I 
think, would be in the same terms as Senator 
Wood told me, that he would have much 
readier access to any minister or to the min- 
ister chiefly responsible for an Order in 
Council in the Cabinet. If there was something | 
that needed tightening up in an instrument, it 
would be more easily possible for him to get 
this done informally. I am convinced that it 
is better to do things informally, if at all 
possible, than to have a “knock ’em down, 
drag ’em out” fight in public. I think to have 
a senior member of the government’s own | 
party in the chairs would be a trade off for 
having a majority of the opposition. The gov- 
ernment might well say that if they coul 
have their own man in the Chair they woul 


May 13, 1969 


| 
bs along with having the majority of the 
pposition. You get the best of both worlds 
shen. 


_ Because the committee would be, I am 
confident, nonpartisan in the way it operates, 
the chairman himself would lose any tenden- 
cy to be partisan. He would see that the 
members of his committee were behaving in 
a parliamentary fashion, if you like, and he 
himself would say that this is the way we 
have to operate. 


Senator Wood is certainly not the hand- 
maiden of the government of Australia. I do 
not know whether he is still sitting; I do not 
know whether he is still alive but anyway I 
va use the past tense. He certainly was not 
in the years when I knew of him, up untii 
1965, a handmaiden for the government, but 
: certainly got some very constructive 
hanges in particular regulations that were in 
effect in Australia. 


_ Mr. Muir (Cape Breton-The Sydneys): With 
regard to a member of the opposition as 
hairman of the committee, this has worked 
jut well in the previous government and in 
this government in the Chairman of the Pub- 
lic Accounts Committee. 


: Dr. Kersell: It works well with the British 
scrutiny committee in the House of Commons. 

hat committee is chaired by a member of 
the opposition. Again, this would not be far 
behind as a second best, and if it were 
impossible to have a majority of opposition 
r embers on the committee, as I suspect it 
would be in the Canadian context, then it 
would certainly be highly desirable to seek 
agreement to having the committee chaired 
by a member of the opposition. 


It would then also leave an impression with 
the public in general, or at least the public 
that is more frequently and more importantly 
affected by subordinate legislation, with a 
greater feeling of confidence. 
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Mr. Muir (Cape Breton-The Sydneys): In 
making your case for a Senate scrutiny com- 
mittee you mentioned, first, nonpartisanship, 
which we have dealt with and, second, ade- 
quate time. A few moments ago you said that 
the committee in the U.K. only meet for a 
few minutes once it was organized and once it 
had the proper staff. So time would not be a 
factor if it were set up in the same manner 
here with regard to a committee of the 
Commons. 
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Dr. Kersell: I do not think it would be, but 
I think you would get an argument not only 
from the government but probably from 
members of the House that there are too 
many committees now meeting too frequent- 
ly, too long— 


Mr. Muir (Cape Breton-The Sydneys): We 
hear this at the moment, 


Dr. Kersell: —and we do not need another 
committee. I think the argument can be 
attacked in terms that you have suggested, 
that this committee would not be meeting all 
day once a week. It would meet perhaps 
every couple of weeks for an hour at most. 
That is the British experience. That depends 
on having staff, though. That depends very 
much on having a competent staff and maybe 
you cannot get that. To get good people 
requires money and is the government pre- 
pared to provide this staff? I think it is indis- 
pensible that there be really competent staff 
for any committee but particularly that one 
because of the technical nature of the prob- 
lems with which it has to deal, 


Mr. Muir (Cape Breton-The Sydneys): In 
your case again for the Senate scrutiny com- 
mittee you mentioned experienced member- 
ship. Would you not find experienced mem- 
bership in the Commons? There are some 
who stay here for a period of time— 


Dr. Kersell: That is right. 


Mr. Muir (Cape Breton-The Sydneys): 
—although some of us do not. 
Dr. Kersell: That is right. When I said 


experienced in this context I was thinking of 
more experienced than just being a member 
of Parliament or a Senator. I think if there 
were a scrutiny committee in the Senate and 
it was seen by the government to be doing a 
good job, a worthwhile job and doing it well, 
there might well be appointed to the Senate, 
men who brought this unique combination of 
public administrative experience and legal 
experience. These people are very hard to 
find and I think it is desirable to have this 
sort of background to deal with this sort of 
thing, especially if there was not to be ade- 
quate staff. I think it would be very impor- 
tant to have maybe, as they do in Britain, 
former civil servants appointed life peers. 
That is an increasingly general practice in 
Britain. Permanent undersecretaries appear 
in the House of Lords as life peers from time 
to time, increasingly now. I think it is desira- 
ble to have persons of this kind, former man- 
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darins, if you like, in the Senate. Why should 


it be a preserve for essentially party 
politicians? 
Mr. Muir (Cape Breton-The Sydneys): 


Careful now. 


I have just one final question, Mr. Chair- 
man. Professor, have you given any thought 
to a joint committee comprised of members of 
the Senate and the Commons? 


Dr. Kersell:; If it proved practical, I think it 
would be a very useful sort of committee. 
You could combine the best of both worlds 
there. If you needed a lever you would have 
it in the persons of members of the Commons 
and you would have hopefully some of this 
experience of a broader nature being infused 
into the committee from the Senate, or it 
could be infused. 
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The Chairman: We have with us, at our 
invitation, at all of these meetings the Assis- 
tant Counsel of the House of Commons with 
the thought in the backs of our minds that at 
some point this may become an important 
matter for him. 


Mr. G. A. Beaudoin (Assistant Counselto the 
House of Commons, Canada): Dr. Kersell, you 
said that you were in favour of a Senate 
committee and I understand that you are 
impressed by the Australian experience. 
However, in Australia I understand, the 
Senate is an elective body. Does this have any 
influence on your decision, because the 
Commons— 


Dr. Kersell: The election is almost indirect. 
It is a matter of the parties putting up lists of 
candidates and they are elected on a state- 
wide basis. It is proportional representation 
as well; both parties are almost assured of 
getting roughly half of their candidates elect- 
ed in every state. 


It is true that a party could well try to 
displace a Senator. They tried to displace 
Senator Wood at one stage and he fought it 
and got the nomination despite his state 
party’s antagonism towards him, and because 
he was on the list and in a fairly high posi- 
tion he was elected. It is possible to try to 
displace a Senator but in many circumstances 
it does not prove to be practical. They 
have this on the same terms as a party 
appointive position, which is similar to the 
Canadian context. 


The Chairman: Mr. Beaudoin. 
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Mr. Beaudoin; I asked that question 


because some people may feel that the com-. 


mittee should be part of the elective body. In 
Australia, of course, there is no problem 
because both bodies are elective. 


Dr. Kersell: The senators there feel the 
same distance between themselves and public 
opinion as they do here—perhaps not as 
intensely, although they do not recognize that. 
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They say they are divorced from the public, — 


they do not have the feel, they do not have a 
well-defined constituency, it is a whole state 


and—they are one of 10 from that state. They © 
just do not feel their relation with public 


opinion. 


I think there is probably a substantive dif- 


ference between the confidence that senators 


have in Australia and the confidence they 
have in Canada when they speak for the pub-_ 


lic, but it is pretty hard to pin down. If you — 


talk to Australian senators they say, “No, we — 


are not really a popular body. We do not 


have the people behind us. At least, we do 
not feel we do.” You hear this from senators © 
in Canada as well. While there is probably a 
difference of degree it is perhaps not a differ- 


ence of kind. 
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Mr. Beaudoin: So on the whole they would 


favour a Senate committee for that? 


Dr. Kersell: As I suggest in the notes, I. 


think a House committee would be prefera- 
ble, but I am perhaps not as well qualified to 
judge these matters 
Committee. 


Let me put it this way. I think it would be 
too bad if there were not the alternatives 


as members of the 


proposed at the Senate committee. If it were 


an “all or nothing” effort to get a House com- 


mittee and it came to nothing, then there — 


would continue to be no scrutiny. As I have 


suggested, we do have loose regulations and, 


as we all know, we do have enabling clauses, 


and if we had an ombudsman I am sure we 


would soon find there are people who are 


desperately dissatisfied. Indeed, I am sure 


that if we did a survey of members of Parlia- — 


ment we would turn up particular cases of 


persons who are affected by immigration | 


regulations and by income tax regulations 


who feel they have a grievance, right or | 
against the operation of delegated — 
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legislation in this country. Such surveys have | 


wrong, 


been done. One was done a few years ago by 
a graduate student at Carleton University and 
it was reported on in Professor Rowat’s book 
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of readings on the ombudsman. So, we know 
there are these grievances and nothing is 
being done about them now and people there- 
fore must be alienated and frustrated by the 
system as it now works. 


Perhaps this Committee should recommend 
that there should be a scrutiny committee in 
the House and the government against—this 
is not a very good term but I do not think it 
is inappropriate to use it—stonewalled recom- 
mendations. On my reading of Hansard over 
the years, and as others read it too, the 
proposals for scrutiny committees which have 
been made by very responsible members of 
the House have in fact been stonewalled by 
members of both parties. I think if that were 
to happen again and no scrutiny were to be 
effected, then these grievances and these alien- 
ations would continue to persist, and I think 
that would be too bad. It seems to me that 
we are now coming to a time when the young 
in particular feel an alienation from the sys- 
tem that this sort of scrutiny might not do 
anything to alleviate, but to again have a lack 
‘of sensitivity and responsiveness on the part 
of the government, a total lack, would seem 
to me to be quite unfortunate. 


The Chairman: Mr. Forest. 


| Mr. Forest: Provided they have adequate 
staff could the scrutiny be made by the differ- 
ent standing committees of the House, where 
the members have specific knowledge of the 
legislation which comes before them? 


Dr. Kersell: Again, because of the techni- 
cal, detailed nature of orders and regulations 
and also the nonpartisan nature of these 
things, I do not think a standing committee 
would devote much time to the exercise of 
delegated authority by the departments and 
agencies under their jurisdiction. I am pretty 
sure that is right. There would be other 
things which they would view—and properly 
so—as more important in each particular 
standing committee. They would say, “We 
have to look at other things; the departments’ 
legislation, estimates, appropriations, their 
public accounts perhaps, and so on’, and this 
would be especially so if the Auditor General 
reported on these things in his annual report 

nd they were following along. Further, there 
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are boards and commissions that exercise dis- 
cretionary powers of a legislative sort as well 
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and I think these would be missed, there 
would be big gaps. 


To summarize, perhaps I could suggest that 
in particular cases the importance of delegat- 
ed legislation does not loom all that large, but 
if you collect it all together, as in the Canada 
Gazette Part II, every couple of weeks or so, 
then you have something of importance. To 
select the instruments of the Departments of 
Agriculture, Energy, Mines and Resources, 
and Transport does not look so important as 
it is when collected all together. There are 
general patterns too, particularly with such 
questions as notification: clear, precise draft- 
ing, such as the drafting or explanatory notes 
that they have in Britain that really give the 
sum and substance of the effect of a regula- 
tion in laymen’s terms. It would be highly 
useful to have explanatory notes that are 
meaningful to the lay reader. That should be 
so in the case of all subordinate legislation, 
all instruments of a delegated nature, whether 
they have legislative effect or otherwise. 


The Chairman: You spoke earlier about the 
size of the committee, Dr. Kersell. Our nor- 
mal standing committees now have 20 mem- 
bers: would you consider this to be too large? 
This Committee which is a special committee 
has 12 members. 


Dr. Kersell: I do not think that there would 
need to be 20 members. I do not think that 
would be too large, but I suggest a smaller 
committee of 10 or 12. Parkinson says the 
smaller the committee, the more effective it 
is likely to be—especially, though, on this 
sort of technical subject matter. 


The Chairman: On this I would like to ask 
you about the size of the committees in the 
other jurisdictions, and to give us a summary 
of the constitution of those committees. As I 
understand, in England for example it is a 
government majority and an opposition 
chairman? 


Dr. Kersell: Yes. 


The Chairman: Whereas in Australia it is 
government majority and government chair- 
man. Could you just give us a summary of 
those two things? 


Dr. Kersell: I am sorry, I would have to 
look up the size of the committees. They are 
small, but to give you the exact numbers, I 
would have to check. 


The Chairman: I think we could find that 
out from your book, but is your recollection 
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that they are as small as 12, or smaller than 
that? 


Dr. Kersell: Yes, they would be of the 
order of a dozen in the Australian and British 
instances. The House of Lords committee, I 
think is larger, but then it has a small quo- 
rum and it is the more actively interested 
lords who participate on a regular basis. So, I 
think a small committee would be quite 
acceptable. 


The Chairman: Do you think a committee 
of six would be too small? 


Dr. Kersell: I think it probably would be. 


The Chairman: What about the constitution 
of these committees in the other places? 
Could you just briefly refresh our minds on 
that? 


Dr. Kersell: In every case it is a govern- 
ment majority and only in the British House 
committee is there an opposition chairman. 
So, the general pattern is government chair- 
man and government majority. 


The Chairman: Mr. Morden. 


Mr. Morden: Mr. Chairman, are we dealing 
with both topics 3 and 5 now? 


The Chairman: Because of Mr. Brewin’s 
desire to speak on this before he left, I 
thought that we should move on to 5 and I 
have been allowing questions and discussion 
on 5, so if you want to direct any comments 
to that point we might as well have it at this 
time. 


Mr. Morden: Then you will be going back 
to 3? 


The Chairman: We will go back to 3, yes, 
and 4. 


Mr. Morden: You stressed, Dr. Kersell, the 
importance of the permanent staff of this 
committee. I think you quoted the statement, 
“Sir Cecil Carr, you are the committee”, 
which would appear to be so if one of the 
purposes of the permanent staff is to save the 
committee time. It would seem to me that the 


e 1135 


most important function it would serve 
would be to decide on those regulations which 
it would not put before the committee and 
that type of decision would be the most cru- 
cial, and if there were any errors made in 
that type of decision, in other words, if con- 
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troversial regulations were not shown to the 
committee because the staff erred, then— 


Dr. Kersell: The British House committee 
and the Australian senate committee are the 
two most effective ones. The House of Lords 
committee deals only with instruments that 
require affirmative resolution. That is because 
at the time it was established all instruments 
of importance required affirmative resolution. — 
That is the explanation why the House of 
Lords committee has such restricted scope. 


Each member of the two effective scrutiny 
committees with which I am familiar has a 
copy of each order or regulation that is going 
to be dealt with at a particular meeting. 
Therefore, if the staff missed something that 
any one member of the committee thought 
ought to be raised it could be raised. 


Mr. Morden: But that list would not in- 
clude regulations that the staff— 


Dr. Kersell: Oh, yes, it would. It includes 
all. 


Mr. Morden: Every regulation made since 
the last meeting of the committee? 


Dr. Kersell: That is right. 


Mr. Morden: Oh, I see. Then there is some 
sort of a possibility of the staff being over- 
ruled by the members of the committee? 


Dr. Kersell:; Yes, quite. Of course, in the 
Australian instance the staff is more than © 
one person. 


Mr. Morden: You say in the British House © 
of Commons Scrutiny Committee they have 
adopted the practice of looking at enabling 
legislation even though it is not one of their — 
seven terms of reference? 


Dr. Kersell;: Yes. 


Mr. Morden: What is the significance of 
that? They can look at it: it is legislation that j 
has been passed sometime previously. 


Dr. Kersell: It might not be. It could still 
be a draft, enabling legislation in some cur- 
rent bill. 


Mr. Morden: And no regulations of course _ 
yet made under it? 


Dr. Kersell: Yes. But then, of course, even | 
enacted legislation could be amended. — 
Hypothesizing the idea of having an opposi- | 
tion majority and senior government member 
as chairman, if the chairman of a committee 
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composed like that brought in an amending 
bill (because the committee cannot, of course, 
do anything on its own) it could hardly be 
ignored. 


_ Mr. Morden: Your point is, as you pointed 
‘out earlier, any member can put before the 
House an amending bill, but if that member 
| were the chairman of the scrutiny committee, 
‘then there would be much more chance of 
‘that bill receiving serious consideration. 


Dr. Kersell: Yes. If he was a back bencher 
“it would have to be brought in, of course, as 
a private member’s bill. But then, if he is the 
‘type of chairman that I had hypothesized, a 
“senior member of the government’s own 
‘party and was on a first-name basis with 
‘many ministers, probably he could get the 
“minister to sponsor it and it would come in as 
a government bill. 


Mr. Morden: That might be a further reas- 
on why the chairman should be a member of 
the government party. 


' Dr. Kersell: Yes. Senator Wood’s experi- 
‘ence has been that the ministers are very 
‘Tesponsive indeed to any representations he 
“makes, more responsive to his informal 
representations than when, in fact, he has 
tried it the informal way and then has to get 
“up on the floor of the Senate. Then of course 
the guards are up and there is much less 
evidence of allowing us to respond. As I 
reported, they had real battle back in 1955 I 
think it was, and they made the concessions— 
of course, the committee made some conces- 
sions too—but even when it got out in public 
.the press was full of it for days and it was 
pretty adverse publicity for the government 
too. So, things can be done by a scrutiny 
committee. 
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_ The Chairman: Perhaps we will return to 
the order of the points in your notes, Dr. 
‘Kersell, and return to section 3 on which we 
have had some discussion. As I recall you 


were in favour of having the requirement of 
an affirmative procedure. 


Dr. Kersell: Yes. 
The Chairman: 
make this? 


Dr. Kersell: I think that any instrument 
which either imposes a charge or provides for 
an expenditure, or any instrument that has 
an important legislative effect—that is when 


How general would you 
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you have as we do in Canada, so many acts of 
Parliament that merely provide a framework, 
and the real rule-making is done afterwards 
by Order in Council or by regulation—when 
we have instruments that are made under 
authority of such skeletal legislation, the rule- 
making instruments should be subject to affir- 
mative resolution, because otherwise Parlia- 
ment has no control over the laws that people 
will have to obey.. For example, the Income 
Tax Act is a skeletal framework; the real 
laws that the ordinary taxpayer must obey 
are all in the form of subordinate legislation. 


The Chairman: If you were to require an 
affirmative procedure for rule-making, there 
would not be any advantage to a government 
in not putting this in the actual legislation 
itself. 


Dr. Kersell: Yes, because a permanent reso- 
lution requires only one stage. The govern- 
ment would avoid the necessity of a second 
reading debate and the committee stage 
report; these are time consuming. 


The Chairman: Yes. It is a simpler proce- 
dure from the government’s viewpoint and 
more expeditious; however, it still has the 
advantage of putting before the Parliament 
the substance of the rules that are made. 


Dr. Kersell: Yes. 


Mr. Morden: Dr. Kersell, you have indicat- 
ed the desirability in some circumstances of 
the affirmative resolution procedure; you 
have developed the point in your book. I am 
referring to page 95, at about one-quarter of 
the way down the page; on the fourth line of 
the first full paragraph you say: 

_..Except in the admittedly significant 
minority of cases where it is necessary to 
bring an instrument into effect immedi- 
ately upon publication, there might be 
considerable advantage in Ministers lay- 
ing their statutory instruments in draft 
rather than in final form. 


Then you go on to state that a substantial 
objection would be the time factor. I now 
direct your attention to the final two sen- 
tences in that paragraph where you say: 


‘From the administrative point of 
view, therefore, it would be desirable to 
include an “escape clause in the enabling 
statutes providing for laying in draft. 
Parliament would have to see that such 
escape clauses were not invoked without 
good reason, and could probably be 
relied upon to do so. 
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You deal with the “escape clause” later on in 
your book. By “escape clause” do you mean a 
provision in the enabling legislation where in 
some cases the government department would 
be responsible for the regulation, or do you 
mean that it would be laid down before the 
House as law and not in draft form in the 
case of an emergency? 


Dr. Kersell: Yes, for instance, taxing 
regulations or regulations that impose a 
charge, would have to go into effect immedi- 
ately in most cases. You would not lay that in 
draft. Other important safety regulations are 
also included in this category. 
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Mr. Morden: Then your general recommen- 
dation is that where possible, enabling legis- 
lation should require the laying of the regula- 
tion before the House in draft; it would be 
effective upon affirmative resolution. 


Dr. Kersell: Any regulation that made 
financial provision for the legislative sub- 
stance of skeletal legislation or any which 
prejudiced persons or classes of persons 
should be placed before the House in draft. 
However, it may be fair to lay other instru- 
ments in draft too, for a specified period, 
perhaps for 10 sitting days; then it would be 
effective automatically, even without affirma- 
tive resolution. It would not be necessary to 
have an affirmative procedure for all instru- 
ments that would lay in draft. 


Mr. Morden: It would only be necessary to 
bring to the attention of the House the ones 
that were considered to be of sufficient 
importance. 


Dr. Kersell: Yes. For example, if you had 
an escape clause—and I am not a lawyer, so I 
could not draft such a clause—you could say 
that all instruments that are now presented to 
Parliament should lay in draft for 10 or 15 
sitting days. The escape clause would relieve 
you of much responsibility when it was 
necessary for the instrument to be immediate- 
ly effective. 


Mr. Morden: Do you think that it would be 
better in each individual statute that provides 
for the making of regulations, to enact that 
type of confirming procedure in the statute 
rather than to provide for it in a regulation 
statute? 


Dr. Kersell: No, it should be done by the 
statute that delegates the powers. It would 
specify the procedure and some instruments 
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under an act would lay in draft subject to 
affirmative resolution. Others would perhaps. 
simply lay in draft for a specified period and 
that would vary from statute to statute. 


Mr. Morden: Would you recommend that a 
regulation or an Order in Council passed by) 
the Cabinet be subject to annulment by reso- 
lution of the Senate? 


Dr. Kersell: I am not in favour of the’ 
annulling procedure at all. I think it would be 
more meaningful and more realistic to have a' 
procedure whereby instruments would be 
referred to the government for consideration, 
as is the term in New Zealand. You are not! 
telling the government that it cannot have | 
this regulation. It is going to put the whips on 
it and acquire it in any case. That is referring | 
to experience. 


Mr. Morden: I was getting ahead of myself. 
We are dealing with the affirmative resolution 
procedure. The question perhaps should have 
been: should a regulation depend upon an 
affirmative resolution of the Senate before it! ! 
becomes law? I think you have answered that! 
by saying you would like to see all resolutions | 
specify that they be reconsidered by the gov- | 
ernment, and that that would focus. 

Dr. Kersell: I think that the Senate has a. 
role to play in this as in many other aspects | 
of our parliamentary system. Particularly if) 
the House does not have'a scrutiny commit- | 
tee, then everyone is responsible and yet no. 
one feels very responsible. I guess the same) ! 
would apply to the Senate, but I do think | 
that the Senators have some spare time at 
their disposal. Their life is not quite as hectic | 
as the life of a typical M.P. Any of the proce- | 
dures that I suggest for Parliament, should be | 
for the Senate as well as for the House. | 
Affirmative procedure, procedure for recone | 
sideration or referring back to the govern- | 
ment for reconsideration. 
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If the issue is not controversial the Senate | 
will not delay long. If it is controversial then : 
even though it has not been controversial in | 
the House or perhaps has not even been } 
taken up in the House, I can think of some - 
examples of the Senate doing a better job | 


than the House, with all deference to the : 
House. 


I! 


Mr. Morden: You have referred in your ' 
book, I am not sure I can turn up the exact 
page now, to four examples in England where | 
regulations were either annulled or failed to | 
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ireceive the affirmative resolution necessary 
and the government the very next day turned 
around and passed identical regulations. 


Dr. Kersell: Yes. That is why I am in 
favour of the reconsideration in proposal. 


) _ Mr. Morden: It is more practical. 


' Dr. Kersell: These were all on snap votes. 
The whips are on particularly for negative 
motions and it was just on snap votes that 
they succeeded. 


' Mr. Morden: It was a sort of fluke? 
ee 
| Dr. Kersell: Yes. 

| Mr. Morden: You have also referred on 
page 106 of your book to the Australian stat- 
ute which provides that where a regulation is 
disallowed no regulation similar in substance 
may be made for six months. What do you 
think of that type of legislative procedure? 


| Dr. Kersell: If you are going to have 
lannulling procedure I would be in favour of 
the Australian, but I still think that if you 
‘have a serious point and simply refer it to the 
government for reconsideration the civil ser- 
vice will take it up, and if the point has 
substance and merit they will bring in the 
amending regulations or orders or recom- 
mend them to the Minister and he will see 
that they are put into effect. 

_ Mr. Morden: I suppose the benefit that you 
see in that is that it does focus some publicity 
on a regulation and exposes it to some debate 
that it otherwise would not have? 


Dr. Kersell: Yes. 


_ The Chairman: May I ask what you would 
‘do when the House is not in session with 
regard to either an affirmative resolution or 
an annulling procedure? 


Dr. Kersell: I would expect that these 
‘procedures would not be invoked that often if 
there were a scrutiny committee chaired by a 
‘senior member of the government party who 
‘could use informal lines of communication to 
the minister in his department. One of the 
Major advantages of delegated legislation is 
that it is flexible and changes can be made 
‘within hours, literally, and the notification 
‘procedures go into effect even now in the 
Canadian context. In due course the amended 
instruments appear in the Canada Gazette. 


Therefore, if there were a scrutiny commit- 
tee of an appropriate nature, I would think 
that there would be very little necessity for 
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public differences to be aired either by affir- 
mative procedure, or annulling procedure, or 
reference procedure. 


The Chairman: One problem might be that 
of time. If the government wanted a certain 
regulation and it was subject to the necessity 
of obtaining an affirmative regulation when 
the House is not in session this would be a 
difficult problem. 


Dr. Kersell: Yes, and that is where your 
escape clause would come in. 


The Chairman: You make it to include time 
as well as content? 


Dr. Kersell: Presumably, the content provi- 
sion would exclude from affirmative proce- 
dure instruments that might have to be 
brought into effect when Parliament was not 
in session. 


Mr. Forest: Do I understand correctly that 
in all these cases, and they seem to cover 
quite a few, you will need an affirmative 
resolution as a requirement before they come 
into effect? That would mean possibly a 
debate in both houses and a vote and so on. 
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Dr. Kersell: There might well be on occa- 
sion a debate and a vote. Generally, they pass 
on the nod in Britain. It is very rare that 
there is a debate on these resolutions. 


Mr. Forest: As the Chairmen said it could 
very well become a question of time. 


Dr. Kersell: The British experience is that 
very rarely do they have a meaningful debate 
because the instruments are in an acceptable 
form and the substance is acceptable too. I 
am not so sure that most of the good of a set 
of procedures such as I have advocated here 
and in summary form in the notes would do 
anything more than tighten up the rule-mak- 
ing procedures that are now widely used in 
Canada. 


Mr. Forest: The British experience might 
not be too good here because we find out ina 
procedure committee there are a lot of things 
which they do not debate over there but 
which we are still debating here. 


Dr. Kersell: Yes, but the fact that you can 
introduce procedures that would allow debate 
would bring into operation that psychological 
effect to which I referred earlier: The civil 
servant in the department would say, “All 
right, now, if I do it this way it is going to be 
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convenient for me in the short run perhaps 
and if nothing happens in the House every- 
thing will be fine, but can I take the chance 
on drafting this rule this way?’ He might 
say, “No, I cannot. I will not. It might have 
an adverse effect on my minister. It might, in 
fact, put the whole order, or regulation, or 
whatever in jeopardy for a period of weeks 
or months. So I will not recommend, for 
example, that my minister be able to 
delegate.” 


That is one of the abuses that has been 
pretty well minimized in Britain; the re-dele- 
gation of delegated authority. “We will just 
keep control of this at the top,” he might say 
to himself, “because it is going to be less 
dangerous for my minister in the House.” 
Once that sort of thinking becomes general, 
then there are very few debates in the House, 
they are very short if any occur, and things 
go through on the nod. At least, that is the 
British experience. 


Professor Corry had a very picturesque 
metaphor in another context. He said, “The 
effect of, in this case, the Opposition is large- 
ly the same effect as a fence around a pas- 
ture. The horse knows that fence is there. So 
all you are doing is erecting fences and the 
horses will know the fences are there. 


The Chairman: The horses in this case 
being the civil servants? 


Dr. Kersell: Right. 


The Chairman: Perhaps we could move on 
then to four. 


Dr. Kersell: We have touched on this in the 
course of our discussion so far and I do not 
know that I have anything to add at this 
point. I do not think negative motions are all 
that effective. The whips are generally on. 
They have fallen into disuse in Britain. The 
New Zealand procedure of simply referring 
questionable instruments for reconsideration 
seems to me to be quite adequate and more 
realistic. 


Then there is this additional advantage, I 
think, that there would not have to be any 
changes in statutes or in standing orders. Any 
member who simply picks up an instrument 
that is laying on the table can say that he 
thinks there are certain features of this 
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instrument, perhaps in the way it is operating 
if it is no longer on the table, that require a 
debate. If he makes a substantive case for 
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taking some of the House’s time to discuss a 
draft table or an instrument on the table, or 
the operation of an Order in Council. I think 
Mr. Speaker might very well say, “Yes, we 
can have a debate” maybe on adjournment. — 


Mr. Forest: I suppose the Standing Orders 
would have to be modified to provide time at 
the end of they day for 15 minutes or half an 
hour so that a member could move a motion 
to have certain regulations reconsidered. | 


Dr. Kersell: But this could be done on the 
daily adjournment, could it not? Even now 
you can take that time on the adjournment 
for an instrument. 


Mr. Forest: Yes. 


Dr. Kersell: The reason it does not happe 
now is simply that nobody looks at these 
things. Again I think the last sentence is the 
important one; that the chances of an instru- 
ment’s coming to the attention of any member 
of the House would be greatly increased if 
there were a scrutiny committee. Literally, 
the situation now is that everyone is responsi- | 
ble—every member of Parliament is respon- 
sible—for looking at the Canada Gazette , 
Part II, and I suggest that very few look at 
instruments on the table. When they do they 
probably miss a good deal because they do not 
have this administrative cum legal 
background. 


Mr. Forest: As it is now, I suppose a 
motion could be made by a member, but it 
might never come up. 


Dr. Kersell: Oh yes, It could be made on 
the daily adjournment, but it is not made. 
because no one, or few members are respon-— 
sible for looking at Orders in Council and) 
regulations that are tabled; they just are 
tabled and ignored because there are other 
things which individually are more important 
than any individual instrument. I think this is | 
a fair judgment. In this problem of delegated 
powers being redelegated, if you look at one 
instrument or a few or a random sample you 
may not see them in their true proportion ad 
you would collectively. I understand your 
Committee is looking at this sort of general 
pattern and I think you will turn up evidence | 
to the effect that this is a major phenomenon. | 
Collectively it is important, but it is not som 
by individual members. I think this is the | 
main justification for considering the estab- | 
lishment of a scrutiny committee; that they ; 
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look at a phenomenon that is quite general | 
and not unimportant collectively. 
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. The Chairman: This discussion raises sev- 
ral questions in my mind about the operation 
f scrutiny committees in other jurisdic- 
tions which perhaps I might pose to you now. 
The principal one is as to how they make 
themselves effective. I have understood from 
your comments that the committee does not, 
| such, make a report, but that if any 
individual members of the committee wants 
to bring the matter up in the House, it is 
done in that form. Is there any jurisdiction 
with the committee member to report and 
raise something as a matter that must be 
discussed by the House? 


- Dr. Kersell: No, they always make reports 


but the committees do not have the power to 
move amendments or to move resolutions for 
annulment. They do make reports, though, 
regular reports, and these can be, and often 
are, debated. 


The Chairman: Is there a special provision 
that they should be debated, or do they have 
to be raised in some other way? Can the 
debate take place when the report is made to 
the House? 


_ Dr. Kersell: Yes, and quite often there is no 
debate, but if there is something important in 
the report then there often is debate. There is 
one example I vaguely recall reporting on in 
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the book of a steering committee having 
arranged informally for amendments to a 
trade regulation—if I recall correctly. The 
minister himself brought in the amending 
instrument prior to the committee’s report. So 
there was no need, once the report was 
brought in, to debate it, but a member of 
‘senators and the minister himself felt that the 
committee had done such a good job in draw- 
jing to the department’s attention the 
weakness in this particular regulation that the 
‘committee and its chairman should be com- 
mended. Quite a debate developed; it took half 
‘an hour or so and it was very laudatory of 
‘the committee and its activities. But other 
reports are simply tabled and there is no 
debate, and no motions arise out of the 
report. 


Mr. J. W. Morden (Assistant Counsel to the 
Committee): On that point, I think your book 
points out that the British House of Commons 
Scrutiny Committee does not have the power 
to release minority reports. 


‘ Dr. Kersell: No. 
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Mr. Morden: What is your view of that? Do 
you think that if there is a minority, it should 
have the power to also report to the House? 


Dr. Kersell: Well, the British experience is 
that the committee rarely divides, and never 
on party lines. It is a consensus committee. I 
think the same would probably occur in 
Canada; that the committee would not divide; 
it would not divide on party lines and there 
would not be minorities wanting to make 
reports. But I think there should be provision 
made for minority reports. I do not think 
there would be any danger in this of a parti- 
san nature, in any event. But, yes, I do think 
that ideally, whether or not it is likely to be 
acceptable to the government is a different 
question; but if this Committee could recom- 
mend that a scrutiny committee be estab- 
lised with provision for the minority to 
make reports it would be a good thing. 


The Chairman: May I ask if the scrutiny 
committees would print their proceedings? Or 
would these all be in camera meetings which 
would not be reported? If the proceedings 
were printed, then of course the minority 
views would be contained therein. 


Dr. Kersell: Yes. I in favour of in 


camera... 


am 


The Chairman: I was asking how they pro- 
ceed in other countries. 


Dr. Kersell: In camera, very informally, 
behind closed doors, and the only public 
manifestation of its activity is in its reports. 
This enables the committee to operate on an 
informal line outside the committee, too, you 
see. They can then go informally to the 
minister or his departmental officials and 
explore the thing. They can, and do, invite 
departmental officials to come and explain the 
regulations. 


The Chairman: In camera? 


Dr. Kersell: Yes. There are very frank and 
forthright explanations given, particularly in 
Britain, and this is an improvement—so not 
only Sir Cecil Carr but members of the com- 
mittee told me—over having the minister 
there. The minister really does not know all 
that much about why a particular civil serv- 
ant drafted an instrument in such and such 
terms. The man who did the drafting knows 


better than the minister. 
The Chairman: Yes. 


Dr. Kersell: You might as well get the story 
right from the original source. 
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The Chairman: How do the scrutiny com- 
mittees in other jurisdictions operate during 
the vacations of their respective houses or 
when they are not in session? 


Dr. Kersell: An Australian committee can 
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sit at any time; in Britain, only when Parlia- 
ment is in session. The Senate Regulations 
Committee in Australia has power to sit not 
only at any time but in any place. It does not 
use this very often. 


The Chairman: Which one does it not use? 


Dr. Kersell: Either. It usually sits in cam- 
era and when Parliament is in session; but it 
has the power to sit elsewhere and to sit 
when Parliament is not in session. There are, 
of course, in Australia, large chunks of time 
when Parliament is not in session. Generally 
it sits only six months and then every other 
week during that six months. So that there is 
a peculiar need in Australia to have this 
procedure whereby it can meet when Parlia- 
ment is not sitting. I suppose that is a good 
thing too with delegated legislation, because 
much of it has to go into effect rather quickly. 


Mr. Forest: Policy considerations are 
excluded, I believe, in the United Kingdom 
so it makes for... 


Dr. Kersell: They get around that: they 
cannot go into depth but they can report on 
instruments that make unusual or unexpected 
use of the authority delegated. Most Members 
of Parliament who are at all interested in 
delegated legislation know when an instru- 
ment is reported under that term of refer- 
ence, they should look for a policy issue, and 
they do. The active backbenchers were 
notorious for this. It took only a very few 
years of this sort of activity before very few 
instruments were being reported under this 
head. I think there is an appendix in my book 
that deals with this but it is not broken down 
by year; this is on page 170. I do have a very 
clear recollection though: “Unusual or unex- 
pected use of powers”, 47 were reported in 
the period from 1944 to 1959. My recollection 
is that, if there were broken down by years, 
that the bulk of these were in the earlier 
years, immediately after the war. There was 
a slight increase in the session of 1950 and the 
session of 1950-51. In the session of 1950-51 
alone, there were 17 instruments reported, 
whereas generally there was a falling off after 
1948. 
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That was a period in which there were 
abuses of the annulling procedure. Members 
of Parliament can get at the scrutiny commit- 
tee there too and, through members of that 
committee, raise questions about instruments, 
So, it is only the staff that stimulates the 
activity of the committee. In 1951-52, when 
these 17 were reported, it seems to me there 
was an increase in unusual and unexpected. 
use of powers on instruments reported under 
that head but generally there was a falling off 
of reports under this head after 1947-48. So: 
that again the horse and fence metaphor 
applied. For instance, when the civil servants) 
knew that they could not make substantive: 
policy effective by way of delegated legisla- 
tion, they stopped doing it. 


The Chairman: Perhaps we could proceed 
to your fifth point which has to do with the 
establishment of a scrutiny committee in 
Canada’s Parliament. I think there we could 
follow up the consideration that Mr. Forest 
has just raised with regard to the terms of 
reference of a scrutiny committee and your 
views on whether or not it should include 
policy and so on. I think we have discussed 
most of the other aspects of this, but we have 
not yet come to that aspect. 


@ 1215 
Dr. Kersell: Again I would think that the 


typical Canadian government, and I might. 
include the present one, would be very hesi-. 


tant to have a House committee with power 


to raise policy questions. As I mentioned, in | 


the period 1950-51 there were abuses of. 
procedures, particularly the annulling proce- 
dure in Britain. Governments are properly 
concerned with making trouble for them- 
selves, or giving others the opportunity to. 
make trouble for them. If you have a House 
committee with power to raise questions of 


policy, I think you are going to have a num-_ 


ber of Ministers saying, “No, not at all, if I 
can help it’’. 


I think policy questions should be looked at 


in detail, so that when a report comes in it is 
not subterfuge as in the British case where i 


| 
| 
| 
| 
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you. have something like unusual or unexpect- 
ed use of powers. 

Let us take Mr. Brewin’s example of 
excluding those who are trying to avoid the 
American draft, or who were unsuccessful 
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; 


and subsequently left the service without per- 


mission, if it is government policy to exclude 
these immigrants, then Parliament should 


know about it. It seems to me that is a policy — 
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yuestion. There are ends involved and pur- 
ae as well as what is being done, at issue, 
nd I think that Parliament should judge 
hese policy questions. They should not only 
ye told that there is a policy question 
nvolved, but that there are certain implica- 
ions and certain alternatives. I think it is fair 
Bench for a parliamentary committee to 
sxplore these and report to Parliament: that 
s what committees are about—to advise Par- 
jiament. They cannot take action. I would not 
suggest that a scrutiny committee should be 
vable to vote on policy questions and make 
dolicy determinations thereby. That is the 
role of the House itself. If it has to make 
these judgments in vacuo—although I do not 
hink that is a very big improvement—the 
‘ommittee that knows most about these things 
thould take these issues up. In the case of 
subordinate legislation, if, for instance, there 
were to be recommendations from this com- 
nittee that there would be in the case of 
»very instrument an explanatory note, that is 
ilmost a policy question, is it not? If it is not, 
what are the reasons for making this recom- 
nendation? That should be in the committee’s 
teport, then Parliament has something on 
which to base its judgment. 


If I am right in suggesting the possibility of 
whe government refusing to let a House com- 
nittee have this power, perhaps it would let 
a Senate committee have it. The life of the 
zovernment is not at issue in the Senate: if 

ere is an adverse vote as a result of an 
dverse committee report, the government is 
not threatened. The effect might be, though, 
0 have the government pay some attention to 
the issues in question. The real purpose, it 
yeems to me, is to protect the citizens of the 
sountry from arbitrary, unfair, unjust deci- 
sions taken by the government or departments 
wr agencies of government. 
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- The Chairman: One of our witnesses earlier 
took a position against having a_ special 
scrutiny committee and was in favour of hav- 
ing all regulations referred for consideration 
io the relevant Standing Committee. 


Dr. Kersell: Yes. 


-The Chairman: I believe another witness 
suggested that there might be a possibility of 
combining both of those methods. Where 
shere would be a general and more procedu- 
cal type of scrutiny performed by a scrutiny 
sommittee but that then the matter might be 
taken up by the Standing Committee more 
. 
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from the viewpoint of content. Would you 
have any comment to make on that? 


Dr. Kersell: Yes, I would think that much 
would be missed by simply giving the Stand- 
ing Committees responsibility for looking at 
subordinate legislation. I do not think one 
looks that carefully, or even that often at 
subordinate legislation as being made by the 
Department or agencies under their jurisdic- 
tion, because seemingly more important, and 
I think factually more important, things 
would preoccupy their attention. 


Secondly, there are many agencies, boards 
and commissions that do not fall within the 
terms of reference of Standing Committees 
and they make important use of powers dele- 
gated to them. Therefore, I think there is an 
important need for a comprehensive scrutiny 
committee. 


Your second witness proposed if there were 
a scrutiny committee it should report to the 
Standing Committees and not to the House? 


The Chairman: No, I would not put it that 
strongly. I must admit I have forgotten 
whether this suggestion was made by a 
witness, or by one of our own members. It 
was made in the dialogue with the last 
witness we had, I believe. I think the sugges- 
tion was that it would report to the House, 
but that Standing Committees ought to take 
up questions which were raised in their area 
by the scrutiny committee, and if any change 
in the rules was necessary to make this possi- 
ble that this change should be made. 


Dr. Kersell: Yes, I think that would be 
quite a good idea. That would save the time 
of the House perhaps. If there were—and I 
suspect there would not be very often—a con- 
troversial instrument or set of instruments 
brought in and particularly the government 
felt that there was precious little time in the 
House to debate this, it could simply move 
that the questions be referred to the relevant 
standing committee. If it could deal with the 
matter effectively, fine. If it felt that it had to 
report to the House again, then you would 
have a more substantive report, presumably, 
for the House to debate and again that could 
be a saving of time in the House itself. 


Mr. Forest: It would be very useful for the 
education of the respective members. 


Dr. Kersell: I would think so, yes. 


The Chairman: I think that completes most 
of the aspects of 5. Let us move on to 6, 
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which deals with an effective procedure for 
the ventilation of grievances. 
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Dr. Kersell: Yes, I think there has been, as 
I have suggested in these notes, a very strong 
case made for a grievance procedure that 
would be readily accessible and inexpensively 
accessible to the public. As I point out here, 
there was a petition procedure, and there still 
is a petition procedure, in New Zealand, and 
there was a fair amount of acitivity dealing 
with grievances by these two committees. 
Even so, New Zealand has introduced an 
ombudsman system that has proved even 
more satisfactory to the public there. In Brit- 
ain of course, they now have an ombudsman 
whose title is Parliamentary Commissioner 
for Grievances. Certainly there has been a 
good deal of use made of his services by the 
public. I have not made a survey of how 
many issues arise out of delegated legislation 
or the operation of it in either New Zealand 
or Britain, but when Sir Guy Powles was 
here I did talk to him and learned that there 
has been a number—though not a very sig- 
nificant number—of grievances arising out of 
the operation of delegated legislation. 

I think the case is a general one that does 
not relate all that particularly to the opera- 
tion of delegated legislation. Many other 
kinds of grievances are going to eclipse the 
few that might arise out of delegated 
legislation. 

The man in Canada who has made this case 
most impressively is Professor Rowat, whom 
I have named in the notes, and he of course 
has appeared before Parliamentary Commit- 
tees, both of the Parliament of Canada and of 
various provinces. We do have ombudsmen in 
several provinces: these are in Alberta, Nova 
Scotia and there are proposals for an ombuds- 
man in Ontario. 


Mr. Forest: Quebec has one. 


Dr. Kersell: That is right, recently intro- 
duced. Perhaps there could be a case made 
for having Professor Rowat appear before 
this Committee; I would leave that up to you. 
Clearly, because procedures with regard to 
delegated legislation are much looser here 
than in Britain or New Zealand, I would 
think that even more grievances might exist 
in the body politique of this country than Sir 
Guy told me had at least surfaced since 1962 
in New Zealand. 


The Chairman: If we were to do the other 
things that you are suggesting, I suppose that 
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the case for an obudsman in this realm, at 
least, would diminish. I suspect that the case 
for an ombudsman then is largely focused 
on injustices, or seeming injustices, i 
administration? 


Dr. Kersell: Yes. 


The Chairman: Rather than in regulation 
making? ; 


Dr. Kersell: I think that may well be the 
case. I would like to think, at any rate, that 
the other procedures would minimize the 
potential for grievances. However, I thi 
there would be enough justification for 
attempting to get an ombudsman at the feder- 
al level in Canada that some efforts might be 
made to further this. I have suggested that if” 
a proposal were made in terms of—not neces- 
sarily an ombudsman—I do not think it is 
necessary to have the name as long as you can 
have the gain—but a parliamentary official 
such as the Auditor General reporting to a 
Committee of the House, and perhaps it could: 
be required as it is in Britain to have any 
grievances coming to the official transmitted 
by members of Parliament—there could be a 
screening mechanism—that this might make 
it more practical in the Canadian context. I 
really think it is important to do whatever is _ 
possible to have some meaningful and effec-_ 
tive grievance procedure. Indeed, if I were to 
put a priority on, I would say it would be 
more important to have the ombudsman tha 
even a scrutiny committee. 
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The Chairman: Thank you. One other ques= 
tion that occurs to me is, have you seen these _ 
scrutiny committees in actual operation in, 
England or Australia? 


- 
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Dr. Kersell: No, because outsiders are not 
welcome. 


The Chairman: I believe the English Com- _ 
mittee in the House extended an invitation to 
US. 4 


Dr. Kersell: I am sure that could be arrang- | 
ed. Yes, but I was a graduate student at the 
time I was there. | 


Mr. Chairman: Of course, one of our ques- — 
tions is whether there is any gain from that. 
or not; whether or not we can understand | 
sufficiently what they are doing without actu- | 
ally seeing them. I think you have given us a__ 
fairly lucid account of what actually occurs i 
a general way. 
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| Dr. Kersell: I think you would find that it 
sa pretty informal meeting. As I understand 
t, and I did talk to Cecil Carr about this, 
here would not be anything very impressive 
yout it. Their procedures are adjusted from 
ime to time, so on the day you were there 
7ou might see them follow a pattern that they 
would not follow a year hence. There is noth- 
ng very systematic about the way they oper- 
te, as I understand it. 


_Mr. Forest: What are your ideas concerning 
eview by the courts? Would it be desirable 
w not? 


_ Dr. Kersell: I think this relates to the first 
Joint. The way things are now in the Canadi- 
context it is very difficult for a lawyer to 
make a case that a particular regulation is 
ltra vires because the delegations are made 
n such broad terms that there are no limits. 
[f not only enabling clauses were more pre- 
tisely drafted, but the regulations themselves 
were more precisely drafted, then I think 
that people who could then have a case would 
from time to time appeal to the courts, and 
they might well be able to get a measure of 
justice from the courts. If Parliament does 
not intend to have such broad delegations and 
the authority is exceeded, the courts properly 
should be able to say so and declare the 
ubordinate legislation ultra vires of the au- 

ority making it. That would ease the burden 
i Parliament or its committees. 


Mr. Forest: It has not been done extensive- 
ly in the past. 


Dr. Kersell: It has in Britain. 
_ Mx. Forest: It has in Britain. 


Dr. Kersell: There are no limits in Canada. 
Almost anything that a department wants to 
do can be done under the appearance of mak- 
ing legislation that is common here. There 
was a case in war-time, I recall: the Wartime 
Prices and Trade Board was the authority 
involved and it had to do with the packaging 
of butter, I think. 


The Chairman: This was in Canada? 


_ Dr. Kersell: In Canada. It concerned the 
packaging of margarine, I think. The rule 
was challenged and it was found by the courts 
that such detailed regulations with regard 
to the packaging of margarine could not be 
made under the authority of the legislation; 
or maybe it was an Order in Council that had 
passed on the rule-making authority. 
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The Chairman: Mr. Forest, do you have 
any more questions? 


Mr. Foresi: No. 
The Chairman: Mr. Morden. 


Mr. Morden: I gather that you did not dis- 
cuss the position of the ombudsman in your 
book because at that point it was not popular- 
ly considered. 


Dr. Kersell: There was not a_ serious 
proposal for one in any of the four countries. 


Mr. Morden: It followed two years later in 
one of the four countries. 


Dr. Kersell: That is right. 


Mr. Morden: What can an ombudsman— 
and I suppose we can only refer to the New 
Zealand one at this time—do with respect to 
delegated legislation beyond focusing atten- 
tion on injustices that take place? Does he 
have any authority to refer their content back 
to Parliament? 


Dr. Kersell: He has no authority at all. As 
in the case of the Scandinavian ombudsman, 
all he can do is make a report, which is then 
subject to parliamentary debate, and which is 
also, of course, available to the press. He has 
found that the press has taken his reports 
much more seriously than Parliament. Some 
of his reports are debated in Parliament, but 
he does not have a committee to report to. 
Again, all members of Parliament are respon- 
sible for reading the report and raising any 
issues that it implies. Very few do it. I was 
going to say none of them do it, but very few 
do it and on many occasions no-one does it. 
That is why I suggest that there be a commit- 
tee to whom the ombudsman, or parliamen- 
tary counsel, or whatever you want to call 
him—parliamentary commissioner is perhaps 
as good a name as any—reports, and then 
there is someone with a vote in the House to 
take up the report, someone with a particular 
responsibility. But in New Zealand they do 
not have such a committee, so it is the press 
that publishes. As the Globe and Mail has 
done more with the Auditor General’s 
reports, in the past anyway, than the Public 
Accounts Committee on occasion, SO too in 
New Zealand with the ombudsman’s reports. 


Mr. Morden: You see as one of the func- 
tions of an ombudsman, should one be pro- 
vided for, and if he investigated a particular 
grievance and saw that perhaps the actual 
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decision made was in conformity with the 
regulation but that the regulation was operat- 
ing unjustly, that he could report back to the 
committee from this actual case, or cases like 
it, that this is an unfair regulation? 


Dr. Kersell: Yes, that it is a bad regulation; 
it is legal, but it is politically questionable. If 
he had a committee to report to of course the 
committee would not be able to make motions 
but any member of it would be able to 
introduce a resolution asking the government 
to reconsider. That would be the procedure I 
would favour. 


Mr. Morden: Would you consider this 
ombudsman reporting to a parliamentary 
commission or reporting to a committee who 
would deal with it from there to be a superi- 
or way of dealing with grievances to any of 
the ones discussed in your book? 


Dr. Kersell: Yes. 
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The Chairman: Gentlemen, we have ha 
Dr. Kersell before us for three hours and th 
usual length of an academic appearance i 
only an hour, so while Dr. Kersell appears t 
be very fresh—perhaps fresher than we are— 
we have undoubtedly been keeping him lon- 
ger than is his custom. 


We are very grateful for the detailed 
account which he has been able to give us o 
the practices in other countries, especially i 
Britain and Australia, and I have no doubt 
that things which he has told us here this 
morning, and others which we will learn and 
have learned to some extent already from 
reading his book, will be of very great assis- 
tance to us in formulting our recommenda- 
tions. Thank you very much, Dr. Kersell. 


Dr. Kersell: You are very welcome. 


The Chairman: The meeting is adjourned. 
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| MINUTES OF PROCEEDINGS 


Thursday, May 15, 1969 
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The Special Committee on Statutory Instruments met this day at 9:50 a.m., the 
_ Chairman, Mr. MacGuigan, presiding. 


| Members present: Messrs. Gibson, MacGuigan, Marceau, McCleave, Stafford (5). 


Also present: Mr. John Morden, Assistant Counsel to the Committee; and Mr. G. 
_ Beaudoin, Assistant Parliamentary Counsel. 

P Witness: Mr. G. S. Rutherford, Revising Officer, Department of the Attorney- 
_ General, Province of Manitoba. 


| The Chairman introduced Mr. Rutherford who made a brief statement, outlining 
the scrutiny committee procedure in the legislative assembly of Manitoba. Mr. 
_ Rutherford tabled the following documents: 


(a) The Control of Delegated Legislative Powers — a general paper outlining the 
history of controlling procedures in various jurisdictions, 


_(b) Memorandum to the (Manitoba) Standing Committee on Statutory Regulations 
and Orders respecting regulations passed during 1966-67 session, 


(c) The Orders of Reference of the Standing Committee on Delegated Legislation 
of the Manitoba Assembly —which was read into the record. 


~  (d) Chapter 224, R.S.M. — An Act for Central Filing and Publication of Regutla- 
tions. 


| At 12:40 p.m., following questioning of Mr. Rutherford by the Committee, the 
Committee was adjourned to 3:30 in the afternoon. 


AFTERNOON MEETING 
(9) 


) The Special Committee on Statutory Instruments met this day at 3:45 p.m., the 
_ Chairman, Mr. MacGuigan, presiding. 


Members present: Messrs. Forest, MacGuigan, McCleave, Stafford (4). 


Also present: (same as at morning sitting). 
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Witnesses: Mr. C. B. Koester, Clerk of the Legislative Assembly of Saskatchewan, 


and Mr. G. S. Rutherford, Revising Officer, Department of the Attorney-General, 
Province of Manitoba. 


The Chairman introduced Mr. C. B. Koester who read a prepared statement, during 
which he tabled the following documents: 


(a) Orders of Reference of the (Saskatchewan) Special Committee on Regulations — 
which was read into the record, 


(b) Chapter 420 of the R.S.S. 1965 — An Act to provide for Central Filing and 
Publication of Regulations and Chapter 91 of the Statutes of Saskatchewan 
1967 — An Act to Amend the Regulations Act. 


The Committee questioned Mr. Koester and Mr. Rutherford. 
At 5:00 p.m., the Chairman thanked Messrs. Koester and Rutherford, and 
adjourned the Committee to the call of the Chair. 


Timothy D. Ray, 
Clerk of the Committee. 


Thursday, May 15, 1969. 
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| 
The Chairman: The meeting will come to order. 


We are very pleased to have with us this morning 
} our witness, Mr. G. S. Rutherford, Q.C., the 
evising Officer for the revision of the statutes in 
1e Province of Manitoba and in that capacity he is 
orking with the Department of the Attorney 
eneral in Manitoba. 


Mr. Rutherford was educated in Winnipeg and 
ceived his Bachelor of Arts Degree from the 
niversity of Manitoba in 1911. He was called to the 
ar of that province in 1914. He served overseas 
jth the 52nd Battalion, Canadian Army from 1915 
) 1919 retiring with the rank of Captain. 


He practised law in Winnipeg from 1919 to 1930. 
1 1930 he became Chairman of the Manitoba Death 
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djustment Board in which position he served until 
940. In 1940-41 he was counsel to Comptrollers of 
e Department of Munitions and Supply in Ottawa 
nd in 1941 he became Legislative Counsel and 
asurance Counsel to the Government of Manitoba, a 
osition which he held until 1963. 


‘He became a Queen’s Counsel in 1947. On retire- 
rent as Legislative Counsel in 1963, he assumed the 
2sponsibility as Revising Officer for the Government 
f Manitoba of a complete revision of the Statutes 
f that province which I understand he has almost 
ompleted. 


Mr. Rutherford was, I am sure it is no exaggeration 
0 say, the guiding spirit behind the introduction in 
Manitoba of a control of delegated legislative powers 
imilar to those which we are exploring as possibili- 
ies for the Parliament of Canada. It is because of his 
ole in that respect and because of his position as 
>gislative counsel for so many years in Manitoba 
hat we are pleased to have him this morning as our 
itness. After Mr. Rutherford makes a statement, we 
vill then have an opportunity to discuss with him in 
aore detail practices which are presently in vogue in 
he Province of Manitoba. 


EVIDENCE 


(Recorded by Electronic Apparatus) 


Mr. G. S. Rutherford (Revising Officer, Depart- 
ment of Attorney General, Manitoba): During and 
prior to the year 1958, while Legislative Counsel of 
the Province of Manitoba, I became interested in the 
subject of control of delegated legislative powers. 


I should interject here that although I have not put 
it in this written statement, I had become acquainted 
through correspondance with Sir Cecil Carr of the 
United Kingdom, who was then counsel to the 
Speaker of the House of Commons, and we got on 
to this subject and he had written a good deal on it 
and that was the origin of my interest. 


With the approval of the government then in 
office, I began a more detailed study of the matter, 
and ultimately prepared an article on the subject, 
some copies of which | submit herewith as the 
article includes some historical matter, and references 
to action taken in other countries, notably the 
United Kingdom, Australia, Union of South Africa, 
and India, which is of interest when a study of the 
subject is undertaken. 


I should interject again, Mr. Chairman, I just 
brought that memorandum with me; I did not know 
whether the Committee would really be interested or 
not but some copies are available if you are in- 
terested. 


Mr. McCleave: Could I suggest, Mr. Chairman, just 
from scanning through it J think this is a very heip- 
ful document and should be printed as part of our 


proceedings. 


The Chairman: I agree with your suggestion, Mr. 
McCleave. I think this would certainly be the wish of 
Committee members. We can have a formal motion 
on that later but we will definitely include this with 


the Minutes. 


Mr. Rutherford: When the article was completed, 
there had been a change of government, but the new 
government was also interested in the subject, and 
soon thereafter took action in the matter as 1 shall 


now mention. 


I should first mention that in 1945 the Legislature 
of Manitoba enacted The Regulations Act, which 
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required the registration and with minor exceptions 
the publication of all regulations made under statu- 
tory authority. This Act, in large measure, followed 
the draft prepared and recommended by the Con- 
ference of Commissioners on Uniformity of Legis- 
lation in Canada. In 1960, The Regulations Act was 
amended by adding three sections. The first provided 
that all regulations stand permanently referred to the 
Standing Committee on Statutory Regulations and 
Orders of the Legislative Assembly to be dealt with 
as provided in the rules of the Assembly. 


Again, if I may interject, Mr. Chairman, I would 
emphasize ‘‘permanently referred’ which simply 
means that the committee and subsequent com- 
mittees can call them back again at any time they 
want, even several years later. 
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The next section requires that at each session of 
the Legislature, the Attorney-General shall lay before 
the Assembly a copy of each regulation registered 
since the filing of the latest regulation previously laid 
before the Assembly. 


Finally, the amendments provided that when the 
assembly passes a resolution ordering that a regula- 
tion be repealed or amended, the Clerk of the House 
shall send a copy of the resolution to the authority 
that made the regulation and that authority shall 
repeal or amend the regulation as required by the 
resolution. 


If I may interject again, the authority is very, very 
frequently the Lieutenant Governor in Council, but 
not always, there are certain boards and commissions 
such as the Milk Board, for instance, that have 
power to make regulations. 


At the time this amending Act was passed, the 
rules of the Legislative Assembly were amended as 
required by establishing a Standing Committee on 
Statutory Regulations and Orders and providing that 
it shall examine all regulations that stand per- 
manently referred to it. 


At the first meeting of the first Standing Com- 
mittee on Statutory Regulations and Orders, the 
committee recommended the adoption of certain 
general principles by which it would be guided in 
examining regulations. These principles followed in 
large measure the principles by which the similar 
committee of the House of Commons of the United 
Kingdom is guided. 


The Committee also recommended that it have 
leave to sit during the recess after prorogation and to 
report at the next following Session. It recom- 
mended that the Law Officer should examine the 
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offending against the principles adopted or which, i 
his opinion, is otherwise objectionable. 4 


The Committee, of course, is not restricted t 
examining only those regulations respecting whic) 
the Law Officer has reported. | 


The recommendations of this first Committee wer 
approved by the Legislative Assembly and have sine, 
been followed by succeeding Committees. I ar 
attaching hereto copies of the principles and othe 
recommendations above mentioned. 


The Chairman: Mr. Rutherford, it might be helpt | 
here if you were to read those into the record sinc 
this document is not being put into the record it 
but only orally. 


Mr. Rutherford: Yes. 


The Chairman: It might be helpful if at this poi 
you would read those recommendations. 


Seite 2h Bele ate ate 


Mr. Rutherford: I sent copies to the Clerk. 


ae Stars 


The Chairman: Yes. We all do have copies but 
purposes of the record we would like to get it in th 
Minutes. 


fi 


Mr. Rutherford: Yes. The principles then are a. 
follows: ; 
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1. That it and, until otherwise directed by 
House, future Standing Committees on Statuial 
Regulations and Orders should, in examining 3 | 
tions and orders submitted to it, be governed by th’ 
following general principles: | 


(a) The Regulations should not contain subs 
tantive legislation that should be enacted by thi 
Legislature, but should be confined to adminis 
trative matters. h 


(b) The regulations should be in strict aco 
with the statute conferring the power, and 
unless so authorized by the statute, should | 
have any retroactive effect. : 


(c) The regulations should not exclude th 
jurisdiction of the courts. pi 
(d) The regulations should not impose a fine 
imprisonment, or other penalty or shift the onv 
of proof of innocence onto a person accused ¢ 
an offence. iv! 
ww | 
(e) A regulation in respect of personal libertie) 
should be strictly confined to things authorize 
by statute. $ 
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_ (f) The regulations should not impose anything 
in the way of a tax (as distinct from the fixing 
_ of the amount of a licence fee or the like). 


_ @) The regulations should not make any 
unusual or unexpected use of the delegated 
_ power. 


Be (h) The regulations should be precise and 
- unambiguous in all parts. 


2. That the Standing Committee on Regulations and 
‘ders appointed at each Session of the Legislature, 
nee a considerable part of its work may often be 
yne between Sessions, should always be authorized 
| sit during the recess after prorogation and to 
port to the House at the next following Session on 
€ matters referred to it, and that the Provincial 
reasurer should always be authorized to pay to 
embers of the Committee the amount of the 
qpenses necessarily incurred by them in attending 
eetings of the Committee during the recess after 
‘orogation up to such amount as is approved by the 
ymptroller-General. 


3. (1) That, until otherwise directed by the House, 
a examining officer, who shall be the Law Officer 
t, failing him, the Deputy Legislative Counsel or, 
tiling him, such other counsel as Mr. Speaker may 
esignate for the purpose, shall, prior to the begin- 
ing of each Session of the Legislature, unless 
therwise directed by the House, examine each regu- 
ition that, under The Regulations Act, stands 
ermanently referred to the Committee and that has 
een filed under The Regulations Act between the 
ling of the latest regulation previously laid before 
ae House pursuant to section 11 of that Act and 
1e beginning of that Session. 

jae? 
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(2) That the examining officer shall scrutinize the 
ulations in the light of the general principles set 
ut in Recommendation 1 of this Report, and shall 
port to the Committee respecting any regulation or 
att of a regulation that, in his opinion, may offend 
gainst those principles or that, on any other 
rounds, he believes to the objectionable or should 
'¢ brought to the attention of the Committee. 


Shall I go on? 


4 


| The Chairman: Yes. 


Mr. Rutherford: I think it is fair to say that the 
stem has worked very well. The Law Officer who, 
Manitoba, is also the Legislative Counsel, about 

e beginning of each Session of the Legislature, 
spines all regulations registered since the registra- 
ion of the last previous regulation examined by the 
Sommittee. He comments on any that he thinks 
ffend against the principles adopted or that are on 
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any other ground objectionable. The Committee then 
reports to the House and, in the report, states what 
it recommends should be done by way of the repeal 
or amendment of any regulations. If the House 
adopts the report (which, so far I believe it has 
always done) the Clerk then, as required by The 
Regulations Act, sends a copy of the resolution 
adopting the report to the authority that made the 
regulation. This authority, as before mentioned, is 
required by the statute to act as set out in the re- 
port so adopted. 


To the best of my belief, the Committee has 
always gone about its work in a non-partisan man- 
ner, and its decisions have, | think, always been 
unanimous. 


A somewhat hurried examination of the journals of 
the Legislative Assembly and reports of the Commit- 
tee shows that, since its establishment, the Commit- 
tee has recommended, and the House has approved 
the amendment of approximately forty-three regula- 
tions and the outright repeal of thirteen. In many 
cases, the amendment approved required the repeal 
of some objectionable section or provision of a 
regulation. In some cases, the Committee found that 
a provision of a regulation was, perhaps, not object- 
ionable in principle but that there was no, or doubt- 
ful, statutory authority for it. Accordingly, the 
Committee recommended that the authority con- 
cerned should seek the enactment of the required 
legislation. 


The Chairman: Thank you, Mr. Rutherford. I think 
that undoubtedly the Committee members will have 
some questions for you. Perhaps I might suggest by 
way of beginning that you might describe to us in 
more detail and more informally just how the 
Committee operates in practice, how often it meets, 
how many members it has, how often it meets 
between sessions, and so on. 


Mr. Rutherford: I must apologize, Mr. Chairman, if 
I am a little indefinite. Since I have ceased to be 
legislative counsel I have lost touch with this. 


The Committee has, as I recall, about 10 members, 
and all parties are represented. As far as | recall, 
they have not yet taken advantage of the provision 
authorizing it to meet during the recess. If it has 
done so it has been very occasional. It has met, | 
think, only once or perhaps twice during the session. 
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The Chairman: Therefore, one, two, or three meet- 
ings a year would normally be adequate for it to 


deal with the number of regulations presented? 


Mr. Rutherford: Yes. In most years there is some- 
where in the neighbourhood of 100 regulations. The 
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legislative counsel or law officer of the House makes 
this examination before the session. He usually 
begins some time in the month or two ahead and 
goes through them. While the Committee is not re- 
stricted in any way from examining the regulations to 
which he has referred, I think pretty well it has 
confined its attention mainly to those. 


We have a possible weakness here in that when 
the regulations are presented for registration it was 
intended that the registrar should examine them then 
and note whether there was anything that he 
thought was objectionable. Unfortunately, we have 
never had a full-time registrar. Perhaps I should not 
say this, but I think it has been a mistake that we 
have had the legislative counsel or deputy legislative 
counsel as also registrar of regulations. 


For at least eight months of the year they are so 
very, very busy with their other work that they 
have no time to look through the regulations when 
they are first drawn and presented. I spoke to our 
present legislative counsel the other day and he 
confirmed that. He said that he simply does not have 
the time, and not until he happens to look at them 
before they are presented to the House does he get 
time to do it. 


We would be better off if we had a man who was 
either full-time or most of whose time would be 
devoted to examining the regulations when they are 
first presented for registration. 


The Chairman: What would the name of the 
present registrar be? 


Mr. Rutherford: The present registrar is the legis- 
lative counsel, Mr. R. H. Tallin. 


The Chairman: Mr. R. H. Tallin. What would be 
the name of the examining officer? 


Mr. Rutherford: The trouble is that he also is the 
examining officer. 


The Chairman: Therefore, 
Tallin, 


it is also Mr. R. H. 


Mr. Rutherford: At the present time, yes. When I 
was legislative counsel there was a different registrar 
fortunately for me. 


The Chairman: Is there a government majority on 
the Committee? 


Mr. Rutherford: Yes. I think there is government 
majority, but proceedings have been quite non- 
partisan and there has never been a vote taken as far 
as I know. 
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The Chairman: I see. Is the chairman also from thi 
government party? We have had suggestions fron 
some witnesses, for example, that either there shoul: 
be an opposition majority on the Committee or tha 
the Chairman should be a member of the opposition 


Mr. Rutherford: The chairman has been a meni 
of the government party. I think that I suggested i 
that longer memorandum. that they might follow thi 
United Kingdom practice and appoint a member o 
the opposition. However, that has not been done. 


The Chairman: Mr. McCleave. 
Mr. McCleave: What about the volume of regula 


tions that are so examined, Mr. Rutherford? Cai 
you give any idea in approximate numbers? 


4 

Mr. Rutherford: There has been somewhere, — 
think, in the neighbourhood of 100 regulations ; 
year, but of course, it must be remembered that i 
good many of them are simply amending previou 
regulations. They may be very brief, just amendin, 


one paragraph of a previous regulation. | 


Mr. McCleave: For the, say, 100 regulations, vt 
is the time taken up by the law officer? You h 
given us some idea of the problems that he en 1 
counters, but does he study these 100 regulatigg 
over a month or two months? j 

Mr. Rutherford: When I was legislative coum 
yes. I took them as I could get time. I started wel 
before the session in going through them. You migh 
spend one hour one day and four hours another day 
It is a little difficult to say, but they are spread ove, 
a month or six weeks. I devoted a good deal of time 


to it. 


Mr. McCleave: There were then and are now nc 
assistants for the law officer who makes the ex 
amination? | 

Mr. Rutherford: No. There was just one man, 7 
it was myself. 
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Mr. McCleave: Has there been any occasion te 
your knowledge whether the members of the Com 
mittee have initiated themselves, say, an attack on 
regulations or caused them to be studied in the Com 
mittee, Mr. Rutherford? ty 


Mr. Rutherford: During the three or four year! 
that I was still legislative counsel, I know of no such 
case. Whether there has been anything in the . 
year I am not able to say. 
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Mr. McCleave: My final question concerns the eight 
yeneral principles that have been set out in the first 
eport of the Committee. I take it that these have 
peen invariably followed and have not been added 
o. Is this correct? 


Mr. Rutherford: There has been no change. They 
lave not been added to, and I think they have been 
ollowed pretty closely. 

Mr. McCleave: The law officer and the members 
lave found them quite workmanlike? 


Mr. Rutherford: I believe so, yes. I have not heard 
»f any objection from anybody. 


Mr. McCleave: Have there been cases to your 
snowledge where regulations have offended any one 
wx more of these eight guidelines? 


Mr. Rutherford: Oh, yes, and in this... 


| Mr. McCleave: I am sorry, perhaps I should add to 


he question because you have given us examples 


itanding the fact that the regulations did not live 
vithin the guidelines? 


Mr. McCleave: Have there been cases where the 
juidelines have been breached in regulation and yet 
10 action is taken to amend or repeal? 


| Mr. Rutherford: Not that I know of while I was 
there. I believe the Committee has pretty well 
ollowed the report of the present examining officer, 
Mr. Tallin, and has accepted his suggestions. I do not 
‘ecall any instances where they have not. 


Mr. McCleave: This is the final question, Mr. Chair- 
nan. 


Could you say whether you spent one-thirtieth of 
rour time in any year when you were examining the 
egulations dealing with this particular work? 


Mr. Rutherford: I am afraid I could not say, sir. | 
an hardly remember just how much it would total 
ip to in hours spent on it. 


Mr. McCleave: Would it be the equivalent of 10 
orking days? 


Mr. Rutherford: I would think so, Yes. 
Mr. McCleave: More than 10 working days? 


Mr. Rutherford: No, 10 working days. I do not 
hink I would have spent any more than that on it. 
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Mr. McCleave: The reason I ask, so there is no 
mystery, is that I gather that our volume here is 
about 30 times the amount that it would be in 
Manitoba. 


Mr. Rutherford: I expect so. 


Mr. McCleave: I want to get some idea of what we 
are up against. I think it is a very meaty and ex- 
cellent presentation and very practical. Thank you, 


The Chairman: Mr. Gibson. 


Mr. Gibson: One of our previous witnesses sug- 
gested that with the mass of regulations that are 
passed in a session it might be more practical to have 
a scrutiny committee examine on a sort of a spot- 
check basis various departments of government 
regulations. Do you think that might be more ap- 
propriate in the federal area than trying to do every 
single regulation? 


Mr. Rutherford: I do not think I am competent to 
express an opinion on that because I do not know 
the volume of the federal regulations. 


Mr. Gibson: Apparently the British House of Lords 
Scrutiny Committee, from what I have gathered 
from the evidence, is an extraordinarily efficient but 
very small committee. Apparently it is made up of 
one or two men who just simply concentrate on 
short, sharp bursts of activity on the regulations and 
they seem to deal with a large number of them. 
However, I had the feeling that there was a tremen- 
dous pressure and haste in the way that was set up. 
As the British seem to be great improvisers ] am 
hesitant to be critical of anything they do in that 
line. 


Mr. Rutherford: They have, of course, that 
Scrutiny Committee of the Lords and another 
committee, whose name that I have forgotten at the 
moment, of the Commons. I understand from what 
Sir Cecil Carr has written that those committees 
existed before they went into the present system of 
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examining. The present system was added to the 
other committees. | am not very clear about whether 
they still carry on as before. However, some of their 
checks are affirmative and some are negative, are 
they not? That is, some regulations are not enforced 
until approved by the House and some are enforced 


until they are disapproved. 


Mr. Gibson: Sir, the question of vacation, that is, 
when the House is not sitting, did this work out in 
Manitoba, or did you have that system working 


there? 
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Mr. Rutherford: The committees always have 
powers, as I mentioned, to sit during the recess. 
They may have done it on one occasion, but usually 
they manage to get rid of their business during the 
session. 


Mr. Gibson: There is provision, we believe, for not 
terminating this session at the end of June but to 
keep the facilities of the House of Commons open in 


some avenues. Would you be in favour of having this 


Committee available to do some work over the 
summer? Do you think it would be a helpful start? 


Mr. Rutherford: When the matter was considered 
in Manitoba it was generally agreed that this would be 
useful in Manitoba, but as I say I do not think they 
have had to do that very often at all. It is so much 
larger a field in Ottawa that it is difficult to compare 
them. 


Mr. Gibson: Do you not think that Parliament to a 
large degree is woefully out of date in the emphasis 
given to facilities for committees of this very type as 
compared to big business? 


Mr. Rutherford: I would not like to comment on 
that, sir. 


Mr. Gibson: I wish you would. 
Mr. Rutherford: J do not think I am competent. 
Mr. McCleave: Maybe you will, Mr. Gibson. 


Mr. Gibson: There seems to be a terrible reluctance 
and a fear of spending money in an area where 
tremendous benefits might come back to the country 
in the investigation of these committees. The feeling I 
have is that we are penny pinching to a great extent 
on whether we will have one more secretary, or 
whether we will have translation services. This is an 
area, it seems to me, that requires a great deal more 
spending of money in getting equipment to operate. 
Have you found that in your past experience? 


Mr. Rutherford: All I would like to say is I think 
this is a very important committee in Manitoba. 
Regulations can and used to be so drab that on some 
occasions they did seriously affect the rights of the 
Queen’s subjects. In some cases they purported to 
create offenses and impose penalties which should 
only be done by the legislature in my judgment. 
Therefore, I think regulations which may affect the 
rights of the citizens are so important that it follows 
that the committee is a very important part of the 
legislative machinery. That is not a direct answer, I 
know, 


Mr. Gibson: It is an encouraging answer and it is 
the kind of answer that spurs us to really try to do a 
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job here and get this thing on the right track. There 
seems to be thousands of regulations passed and 
virtually ignored after being put on the books. It is 
only through the efforts of pioneers like yourself 
who have led the field off on the right track that we 


are being guided in the right direction. * 


The Chairman: Mr. 


Rutherford, what status do 


these rules that you gave us have? Are they standing 
rules of the legislature, or are they just internal rules 


of guidance for the committee itself? 


Mr. 
what ambiguous. I personally thought they should be 
made part of the standing rules of the House, but 
they were adopted by the first committee. I have 
said since that technically at least it is doubtful to 


Rutherford: Actually, the situation is some- ° 


me whether they are really bounds exceeding com- 


mittees. 


However, the recommendation of the first com- 


mittee which was concurred in by that House did 
state that they should be observed by succeeding 
committees. How far that binds the succeeding 
committees I do not know, but in actual fact the 
succeeding committees have considered themselves 
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bound by it. Personally, I would have preferred to 
see them embodied in the rules. 


The Chairman: The House itself is not bound by 


them, although the House has established this com- — 


mittee as a standing committee? 


Mr. Rutherford: There was an adjustment. When — 
the first report was made it was agreed that they 


should bind succeeding committees. 
binds any future House I do not know. I suppose it 
does not really technically bind it at all, but they 
have considered themselves bound. 


The Chairman: That was made in a report to the 


How far that. 


House and it was concurred in by the House at that 


time? 
Mr. Rutherford: At that time. 


The Chairman: And not just by the committee, so 


it at least has the status of approval by the whole 


Manitoba legislature? 
Mr. Rutherford: That is right. 


The Chairman: What procedure is followed foun 
reporting by this committee to the legislature in the - 


cases that you have mentioned where, for example, , 
the committee has found that certain regulations | 


went farther than they would like? What does the 
committee do? 


Mr. Rutherford: The committee makes a formal 
sport and... 


The Chairman: To the legislature? 


Mr. Rutherford: To the legislature, yes. | thought 
ad one of them here, but I do have one copy of 
memorandum by the examining officer to the 
amittee in which he goes through the business. 
ie Committee then makes a formal report to the 
use recommending that such and such be done, 
nnd that regulations be amended or in some cases 
ealed. 


The Chairman: Would it be agreeable to you if this 
morandum were also put into our minutes? 


Mr. Rutherford: Yes, there is nothing confidential 
out it. This was just one particular case where a 
sent examing officer made a report. The report of 
Committee is based on that largely, but it is also 
report. 


e Chairman: Do you have any copies of com- 


I am sorry, Mr. Chairman, ! 
ended to send Mr. Ray a copy of the Reports of 
the Committee to the House, but I am afraid | over- 
looked it. 


| The Chairman: If you are able to send us a copy, 
we can still attach it to our study. 


2 particular regulation, or is the effect achieved by 
ing publicity to it? 


. Rutherford: No, it makes definite recommend- 
ions. It must under this system because when the 
use concurs, then it is concurring in a definite 
Ommendation and on the regulation-making 
thority receiving “that concurred in report”, it 
must act as set out in the report. It must be definite 
and state that it should be amended in such and 
h a way, or repealed. 


The Chairman: In order to do that it is not made 
the form of a motion, is it? It is in the form ofa 
port which the House concurs in. 


a r. Rutherford: Yes, it is a report and then it is 
moved that the House concur in the report. 


e Chairman: Yes, but there is no need for indi- 
ual members of the Committee to bring this to 
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the attention of the House as seems to be the case in 
some jurisdictions if the Committee itself takes the 
lead presenting it to the House to consider the prob- 
lem. 


Mr. Rutherford: That is right; it is not left up to 
the individual member. 


Mr. Morden (Assistant Legal Counsel): Is there any 
provision in the standing orders of the legislative 
assembly which specifically provides for a debate on 
a report received from your scrutiny committee? 


Mr. Rutherford: No, Mr. Morden. In the rules of the 
House there is only the provision, for setting up the 
committee, and then a very short one that the 
committee shail examine and report on all regula- 
tions laid before the House. 


Mr. Morden: In Mr. Kersell’s book, he points out 
that in some parliaments there is difficulty finding 
provision for debate on these things, and that the 
opportunity to object to regulations can just go by. 
However, there has never been any difficulty, ac- 
cording to your knowledge, of a report of your 


scrutiny committee being debated, and either 
approved or otherwise. 
Mr. Rutherford: I am sorry, I do not recall 


whether or not there has been a debate, Mr. Morden. 
I couid not imagine that there would be any dif 
ficulty if anybody wanted to raise it under the 
general rules of the House. A motion to concur 
would be open question. Am I right? 
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Mr. Morden: Is it considered that there may be 
difficulty when an important regulation which is 
passed by the Lieutenant Governor in Council is 
subject to attack and a recommendation is made that 
it be repealed? What I have in mind there relates 
also to what is in some of the writing—that this 
could be regarded by some as tantamount to the 
government’s losing a vote in the House. 


Mr. Rutherford: Theoretically that may be so, but 
we have never regarded it as that with us. I think 
everybody is cognizant of the fact that even a regula- 
tion made by the Lieutenant Governor in Council 
has probably not been discussed in great deal by the 
Cabinet and that it really comes from departments 
of government where, some person in the depart- 
ment has overlooked, or gone too far in some 
respect. It has not been regarded, in any way, as a 
vote of nonconfidence in the government when such 
a regulation has been criticized. 


Mr. Morden: The record speaks for itself. When 


you refer to 43 regulations being amended, and 13 
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being repealed, I dare say a large proportion of those 
were regulations made by the Lieutenant General in 


Council. 


Mr. Rutherford: Yes, undoubtedly. Some regula- 
tions purport to extend or alter the impacts of a 
statute. One type of this involves a fundamental 
definition in the statutes, around which the whole 
statute turns—For instance, in our Mines Act, the 
definition of what is a mineral. Under the general 
provision for making regulations, it has been at- 
tempted to alter that. This alters the whole impact 
of a statute and I would say it is legislation not 
regulation. There have been some cases of that kind, 
and they have been subsequently corrected. 


If the present examining officer and I found some 
departmental regulation after it was passed which I 
thought was out of line and I was pretty sure the 
committee would disapprove, I would contact the 
Deputy Minister or the Minister concerned and tell 
him what I thought of it and in a great many cases 
they have said, ““That is right, we will take measures 
to repeal or amend that regulation”. When it went to 
the committee without having been repealed or 
amended, the committees commented that they were 
informed this was underway and that the offending 
regulation was being altered, and no further action 
was taken. 


Mr. Morden: So you save a lot of time that way. 


Mr. Rutherford: Yes. This is an informal way; 
there is no rule laid down. I used to do this and the 
present examining officer does it still. It would be 
just a matter of common sense, rather than take up 
the time of the House or of the committee, if we 
could get the Department to act in the matter by 
pointing out what was wrong with it. They are 
nearly always agreeable to do so. 


Mr. Morden: Are the committee meetings held in 
private? 


Mr. Rutherford: All our committees of the House 
are almost always open to the public, but I do not 
think any of the public come. 


Mr. Morden: Regarding a record kept of their pro- 
ceedings, were the Minutes or the actual verbatim 
transcript published in any way? 


Mr. Rutherford: No, not of these committees. 


Mr. McCleave: Could I ask whether there might be 
virtue in having the guidelines set forth in the legis- 
lation itself? I will check the Regulations Act, but I 
do not believe anything like that exists in it. It is 
sort of a general over-all statement of principle. 
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Mr. Rutherford: As I said, I thought it would have 
been better if they had been embodied in the rules 
of the House and perhaps better still if they were 
embodied in the statute. 

The Chairman: Do you mean, Mr. McCleave, that 
the guidelines which the committee has for itself 
would also be appropriate ones for those who are 
drawing up the regulations, to have before them in 
statutory form? | 


Mr. McCleave: Yes, in statutory form rather thah| 
an Order of the House. I do not know how workable | 
that would be, but I suppose if it were even to be 
seriously considered the government’s view would be. 
required. 


Mr. Rutherford: Would you like a copy of the 
Regulations Act? 

The Chairman: Yes, we would be pleased to have 
that. While the Regulations Act is coming to Mr. 
McCleave, there are several other point which 1) 
might raise. You have spoken about 43 regulations’ 
which were amended and 13 which were appealed as 
a result of action of the Committee. Would that. 
number be in addition to the type of informal 
changes which you were able to bring about? 


Mr. Rutherford: Yes, this was a case where specific 
action was taken. 


The Chairman: Would that be because the depart- 
ments in those cases had not acted on your informal 
suggestions or did you not always make informal 
suggestions? . 


Mr. Rutherford: No, it would be mostly because I 
had not acted on it. Usually when the Gazette came 
in, | had the habit of scanning through the regula- 
tions very hurriedly and if I noticed something 
which I thought was really wrong, this might be in 
July, I would get in touch with the appropriate 
department. I did this on a number of occasions, but 
it was certainly not done thouroughly. When I later 
examined it in detail, before making a report to the 
Committee, I discovered others which I had not 
mentioned. There were the ones with which the 
House dealt. 


The Chairman: Yes. Looking at the Committee’s 
criteria you have given us which of these would you 
say are the ones that have been invoked, in most 
cases, by the Committee where they found the 
regulations wanting? / 


’ 
{ 


Mr. Rutherford: I would say (a), (b), and occasion- 


ally (d). I do not remember many of (e) or (f). 


Mr. McCleave: Which part, Mr. Rutherford? The 
jirst part, the “fine, imprisonment or other penalty” 
or the second part “‘the onus...”. 


Mr. Rutherford: The first part. I was thinking that 
this has seldom occcurred in recent years, but there 
was a time when the regulations did purport to 
create an offence and impose a fine. I think they 
iow the departments concerns better now. 


Mr. McCleave: You have learned them, as we say. 


Mr. Rutherford: I noticed that Sir Cecil Carr, who 
is from the Old Country, puts considerable emphasis 
on what you have here as (g), “not make any unu- 
sual or unexpected use of the delegated power’’. He 
suggests this gives the Committee quite a leeway and 
that this is a good thing. This is in an article that he 
wrote and of which I have a copy. Occasionally, of 
course, the (h) is put into two words, and in some 
cases this amounts to bad drafting. 


_ The Chairman: 1 and 2 or (a) and (b) would be 
‘the ones that received the greatest abuse. 


Mr. Rutherford: Yes, but occasionally in the past 
(d) about fines and imprisonment was in this situa- 
tion but not so much now because they know 
‘better. Of course, that was extremely important 
when it did happen. 


The Chairman: Yes; (a) is a rather broad provision. 
\Did you find this in the criteria which were used in 
la United Kingdom or in Australia, or is this a 
distinctive contribution which the legislature of 
‘Manitoba has made to this area of the law? 
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Mr. Rutherford: I am pretty sure that this was in 
the United Kingdom ones, Mr. Chairman. I would 
‘have to check that out again but I agree that there is 
a borderline and that it is sometimes difficult to say 
“what is regulation and what is legislation. On the 
‘other hand, there are a great many cases where there 
is very little doubt. Personally, as far as the provin- 
‘cial legislature is concerned, I think when you get 
into what is actually legislation, it is ultra vires but I 
_ know there are some who disagree with that. 


I once had the temerity to write an article in the 
Canadian Bar Review arguing this point, and it goes 
back to the fact that in the British North America 
/ Act the state of the provincial legislature cannot 
\ affect the office of Lieutenant Governor. In the old 
‘case of initiative and referendum decided by the 
‘Privy Council, they said that an attempt to enact 
legislation by way of a referendum, without the 
attempt of the Lieutenant Governor sitting in the 
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legislature, was ultra vires. When bodies other than 
the legislature attempt to enact what is clearly legisla- 
tion, I think that, as far as the province is concerned, 
this is ultra vires. 


As I say, many would disagree with that and it 
certainly does not affect the Parliament of Canada, 
but only the provincial legislature. You have men- 
tioned this, and I agree that there may be borderline 
cases which are hard to distinguish and sometimes it 
is quite clear. The regulations of the kind I men- 
tioned purport to alter the impact of the legislation 
in some way. In my mind, it is legislation not regula- 
tion or extending the operation of the act or restrict- 
ing it. 


The Chairman: Yes. Mr. Morden, do you have a 
further question? 


Mr. Morden: Yes, this relates to your list of crite- 
ria again. You have referred to (d) regulations im- 
posing fines, and so forth. I take it that means 
unless authorized by statute. 


Mr. Rutherford: Yes. If the statute purported to 
authorize it 1 suppose the regulation could do that; 
this would be ultra vires but that is just my opinion. 


Mr. Morden: Except that there are quite a few 
Dominion statutory provisions enabling regulations 
to be made and imposing fines or imprisonment. The 
legislation imposes the maximum fine or period of 
imprisonment and then the regulation-making body 
can provide for fine or imprisonment below that 
figure. 


Mr. Rutherford: Yes. 


Mr. Morden: It is quite common. 


Mr. Rutherford: I presume there is no question. It 
is within the power of Parliament to do that. 


Mr. Morden: Yes, the reason I asked the question 
is because another criterion used the expression 
“unless so authorized by the statute” but you do 
not use it in this one. 


Mr. Rutherford: Quite apart from the question of 
power, I think the idea was that the legislature 
should not authorize this. If the Queen’s subjects are 
to be fined or sent to jail, the legislature should 
create the offence and prescribe the penalty. 

Mr. Morden: As a matter of basic policy. 


Mr. Rutherford: Yes. 


The Chairman: Mr. McCleave. 
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Mr. McCleave: I have looked at it and there is 
nothing as such here. It is rather interesting and 
perhaps Mr. Rutherford would want to comment on 
this. A part of the Regulations Act says: 


2. In this Act 


(a) “regulation” means a rule, order, regulation, 
by-law or proclamation 


(ii) for the contravention of which a penal- 
ty of fine or imprisonment is prescribed by 
or under an Act of Parliament. 


From reading that I presume that the Act itself must 
prescribe the fine or penalty rather than the possibili- 
ty of a regulation being able to do it. However, that 
is just a very off-hand reading. 
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Mr. Rutherford: Yes. We certainly have legislation. 
I think it is in our summary convictions act that any 
violation of a regulation, if no other penalty is pro- 
vided, is subject to a penalty of so much. It isa 
catch-all. 


Mr. McCleave: Yes. 


The Chairman: Did you have any further ques- 
tions, Mr. Morden? 


Mr. Morden: Referring to the Scrutiny Committee, 
Mr. Rutherford, is a new committee appointed at the 
beginning of each session? 


Mr. Rutherford: Yes. 


Mr. Morden: Has the membership been pretty 
constant throughout one Parliament? 


Mr. Rutherford: Yes, that is true. 


The Chairman: I suppose there have been a num- 
ber of different chairmen since this has been intro- 
duced. 


Mr. Rutherford: Yes, Mr. Chairman; there have 
been. Off-hand I cannot remember how many but I 
will check on the figure. 


Mr. Morden: Has any injustice ever flowed out of a 
regulation being in force for some time and then, 
pursuant to your procedure being repealed, the 
subjects are fined or their rights in some other way 
affected by it? 


Mr. Rutherford: I have not heard of any such case. 


Mr. Morden: Have you given any thought to what 
could be provided for such a contingency? 
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Mr. Rutherford: Frankly, no; I have not. 


The Chairman: Gentlemen, we have had an ex- 
change now for about an hour. Mr. Rutherford has 
agreed to return this afternoon during the testimony 
of Mr. Koester from Saskatchewan. If we have any 
further questions that occur to us in the meantime, 
we can put them to him then. Perhaps there will 
even be some possibility of a dialogue between them 
as to the relative merits of the systems which are 
used in Manitoba and Saskatchewan. 


I would like to express our thanks to Mr. Ruther 
ford. He is in his 79th year, but judging from the 
vigor with which he has answered our questions and 
the sharpness of his answers, I think we can safely 
assume that we have not imposed any undue burden 
on him in requesting him to appear before us. We 
are very grateful, sir. 


‘ 


Mr. Rutherford: Thank you, Mr. Chairman. 


AFTERNOON SITTING 


Thursday, May 15, 1969. 
@® 1548 


The Chairman: Gentlemen, the meeting will come 
to order. 


Mr. McCleave: Mr. Chairman, with your in- 
dulgence, I would like to ask a question that oc 
curred to me over the noon period. I have discussed 
it briefly with Mr. Rutherford and it concerns 
looking at regulations that have been in existence in 
Manitoba before the screening body was set up. I 
wondered if there had been any policy or any 
attempt to go back over those to find out if they 
offended in any way against the principles being 
followed by the Committee, and if this was not 
being done, why it was not being done? 


Mr. Rutherford: No, it has not been done, Mr. 
Chairman. The regulations were registered in 1945 
and we did not establish this new procedure until 
1960, it was 15 years, and I imagine the real reason 
was because of the amount of labour and effort 
involved just nothing was done. As against that, I 
think the government has in contemplation in the 
reasonably near future a complete revision and 
consolidation of all the existing regulations. Un- 
doubtedly at that time, the revision people will take 
these principles into account, I should think. 


Mr. McCleave: The other part of the question is 
that you mentioned some regulations sought to 
amend or alter regulations in existence. When such 
things did come before you. Did you then examine 
the whole original regulation? 
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Mr. Rutherford: No, Mr. Chairman, we did not. 
When I said that I was thinking mostly that regula- 
tions made in 1965 might be amending ones made in 


the Undoubtedly, there were some that amended 


the earlier ones but I am afraid we did not go back 
and examine the old regulation but just the amend- 


a 
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Mr. McCleave: What happens to old regulations? 
e they like old soldiers, they just fade away? 


‘= 

_ Mr. Rutherford: In a great many cases they have 
‘been repealed, and new ones substituted or appealed 
together. Some of them still go on being amended, 
and amended and amended, and frankly they are in 
‘bad need of revision at the moment. 

“mK 
ie McCleave: Thank you very much. 
_ The Chairman: It might just be a good idea if we 
read into the record several of the rules, orders and 
forms of proceeding of the Manitoba Legislative 
issembly as of March 26, 1960. I would propose 
ist to read the rules which refer in a particular way 
the Standing Committee on Statutory Regula- 


68. All regulations that, under The Regulations 
Act, stand permanently referred to the Standing 
Committee on Statutory Regulations and Orders 
shall be examined by that committee. 


[ guess before that I should have referred to the fact 


' 69. Of the number of members appointed to 
compose a committee a majority of them are a 
quorum, unless the House otherwise orders. 


70. A member who is not a member of a com- 
_ mittee may attend for the purpose of addressing 
_ the committee, or of putting questions to 
witnesses, but he shall not be permitted to vote. 


71. (1) A report for a standing committee or a 
__ special committee shall be presented by a mem- 
ber standing in his place, and shall be read by 
the Clerk at the table. 


(2) The member presenting the report, after it 
has been read by the Clerk, shall move that the 
report be received. 


(3) Concurrence in the report of a committee 
may be moved subsequently after the usual 
_ notice has been given. 


I think having these rules on record for us may 
us to understand the context within which Mr. 
kutherford’s presentation took place. 
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Our witness this afternoon is Mr. C. B. Koester, 
Clerk of the Legislative Assembly from Regina, 
Saskatchewan. Mr. Koester was born in Regina and 
was educated at the Regina Central Collegiate In- 
stitute, the Royal Canadian Naval College, the Uni- 
versity of Saskatchewan and the University of 
Alberta. He holds a bachelor’s degree in education 
from the University of Saskatchewan which he 
obtained in 1952 and an honour’s B.A. from the 
same university which he received in 1956 and a 
master’s degree from the University of Saskatchewan 
which he obtained in 1964. In 1966, he was ad- 
mitted to candidacy for the Ph.D. degree at the 
University of Alberta. In 1960 he was appointed 
Clerk of the Legislative Assembly of Saskatchewan 
and since 1963 he has, as well, been Clerk of the 
Special Committee on Regulations. He was appointed 
Temporary Senior Clerk in the House of Commons 
in Westminster for three months, from May to July 
of 1967, and J have no doubt that this experience in 
the United Kingdom has given added perspective to 
his views on our subject. In addition, he has con- 
tributed articles on parliamentary procedure to The 
Table, Saskatchewan History and The Parliament- 
arian, \t is a pleasure for us to have you with us this 
afternoon, Mr. Koester, and we would ask you to 
make an introductory statement followed by a 
period of dialogue with the Committee. 


Mr. C. B. Koester (Clerk of the Legislative As- 
sembly of Saskatchewan): Thank you, Mr. Chairman. 
My introductory statement I believe has been dis- 
tributed to the members of the Committee. 


The Legislative Assembly of Saskatchewan has 
undertaken a systematic review of delegated legis- 
lation since 1963. The foundation for this review is 
twofold: it is dependent on the one hand on an Act 
providing for the central filing and publication of 
regulations, and on the other hand on the report of 
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a committee which recommended procedures for the 
review of regulations filed in accordance with the 
Act. 


The Regulations Act covers three critical areas. In 
the first place, it defines a “regulation” and provides 
a procedure to be followed in doubtful cases. In the 
second place it establishes procedures for the filing 
and publication of regulations. Finally, it establishes 
a procedure by which, in effect, regulations are 
tabled in the Assembly for review by a committee of 
the Assembly, including a procedure for the re- 
vocation or amendment of a regulation of which the 
Assembly, by resolution, has expressed its dis- 


approval. 


The Regulations Act does not prescribe the pro- 
cedures by which the Assembly is to conduct its 
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review of regulations. These procedures were evolved 
by a Standing Committee of the Assembly to which 
the matter was referred during the 1963 session, and 
by the resultant Special Committee on Regulations 
itself. Consequently, the Assembly now appoints at 
each session a Special Committee on Regulations 
consisting of nine members empowered to appoint 
legal counsel and to sit after prorogation. The 
Committee is required to consider every regulation 
filed with the Clerk in accordance with the Act with 
a view to determining whether the attention of the 
Assembly should be drawn to any regulation on any 
of the following grounds: that it imposes a charge on 
the people or the public revenue without statutory 
authority; that it is excluded from challenge in the 
courts; that it makes unusual or unexpected use of 
statutory powers; that it has retrospective effect 
without statutory authority; that it has been insuffi- 
ciently promulgated; or that it is unclear. The 
Committee may invite regulation-making authorities 
to submit explanatory memoranda, or to appear as 
witnesses, but before reporting any regulation to the 
Assembly on any of the above grounds, the Com- 
mittee must advise the regulation-making authority 
of its intention so to do. 


Certain observations should be made with respect 
to this Order of Reference. First, it is essential that 
the Committee have legal advice. Members should 
not be required to undergo the tedious process of 
reviewing each regulation word by word, nor can 
they be expected to have developed the professional 
skills and techniques of the lawyer. The member’s 
role is to exercise his judgment on matters brought 
to his attention by counsel. Second, the type of 
report required by the Order of Reference is of 
extreme significance: the Committee is required to 
report only its opinion; it is not required to make a 
recommendation. Consequently, the report need not 
be concurred in by the Assembly. Any further action 
with respect to a regulation must be taken on mo- 
tion in the Assembly. The initiative to have any 
regulation annulled or amended therefore rests not 
with the Committee, but with any member of the 
Assembly who may exercise this initiative with res- 
pect to any regulation on any grounds whether the 
Committee has drawn the attention of the Assembly 
to that regulation or not. Finally, it should also be 
noted that, while the Order of Reference is silent on 
the matter, the convention has developed of appoint- 
ing a member of the Opposition as chairman. The 
device is effective in this type of committee since it 
produces a healthy tension which tends to assure 
both sides that the proceedings of the Committee 
will be fair and just. 


While the regulations are formally before the 
Committee, it is the report from counsel with which 
the Committee primarily concerns itself. Counsel will 
draw to the attention of the Committee any matter, 
within the Order of Reference, to which he feels the 
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Committee should give further consideration. On 
some such matters the Committee will decide that 
no further action is necessary; on other matters, the 
Clerk might be instructed to seek explanations from 
the authorities concerned, and the departmental 
replies are considered at a further meeting. In con- 
ducting this correspondence the Committee carefully 
avoids becoming involved in a dispute with a depart- 
ment; it “invites” rather than “demands” an explana- 
tion. This exchange of correspondence is usually all 
that is required to clear up a difficulty; to date, the 
Committee has not felt it necessary to draw any 
regulation to the attention of the Assembly. 


It is scarcely within my competence to comment 
on the efficacy of The Regulations Act itself or the 
executive procedures involved in its administration. 
It is obvious, however, that the definition clause is 
of primary importance, and the Saskatchewan ex- 
perience suggests that a certain flexibility in de- 
termining the application of the Act is desirable 
from both an executive and legislative point of view. 
Moreover, it should also be obvious that the central 
filing and publication of regulations will impose 
requirements for additional staff, particularly if the 
Act requires the filing and publication of regulation: 
already in force. 
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I am on more familiar ground when dealing witl 
the legislative procedures established in Saskatchewat 
for the review of delegated legislation. I have con 
fidence in the procedures; the necessity for providing; 
legal counsel to the Committee; the desirability 0 
appointing an Opposition chairman; and the wisdon 
of establishing contact between the Committee anc 
the departments. Above all, I am convinced that th 
factual report, which contains no recommendation: 
and which leaves any member free to initiate furthe 
proceedings with respect to a regulation, is a con 
dition precedent to the effective operation of th 
committee. 


The shortcomings of the review as conductec 
in Saskatchewan arise not from procedural in 
adequacies, but from external factors. The review 0 
regulations is a dull process at the best of times 
when the Committee meets only three or four time 
a year the lack of immediacy makes the process evel 
duller. Furthermore, the short session makes it im 
possible to employ the affirmative and negative pro 
cedures with respect to statutory instruments whic) 
have been developed at Westminster. The availabilit: 
of these procedures would considerably strengthe 
parliamentary control over the exercise of legislativ 
power by the executive. | 
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Nevertheless, the Saskatchewan practice shows 
ze obvious and important results: regulations are 
ystematically published each week as an appendix 
) the Gazette; bound and indexed volumes of the 
»gulations are available annually; the legislature is 
ssured that the regulations conform to certain basic 
arliamentary conventions. 


Mr. Chairman, would you like me to read for the 
cord the Appendix as well which is the Order of 
seference of our Committee? 


‘The Chairman: I would indeed, Mr. Koester. 


Mr. Koester: 


Ordered, That Messrs. Cameron, Weatherald, 
Mitchell, Guy, Gardner, Blakeney, Wood, 
_Dewhurst and Meakes be constituted a Special 
- Committee to consider every regulation filed 
with the Clerk of the Legislative Assembly pur- 
a suant to the provisions of The Regulations Act, 
_ with a view to determining whether the special 
attention of the Assembly should be drawn to 
any of the said Regulations on any of the follow- 


ing grounds: 


(a) That it imposes a charge on the public 
revenues or prescribes a payment to be made to 
any public authority not specifically provided for 
by statute; 


 (b) That it is excluded from challenge in the 
G courts; 


| (c) That it makes unusual or unexpected use of 
powers conferred by statute; 


r - (d) That it purports to have retrospective effect 
where the parent statute confers no express 
authority so to provide; 


tf 


; (e) That it has been insufficiently promulgated; 


| 
is 
\ 


} 
(f) That it is not clear in meaning; 

a and if they so determine, to report to that 

emeftect; 


That the Committee have the assistance of legal 
counsel in reviewing the said regulations; that it 
be given the power to sit after prorogation of the 
La Assembly; and that it be required prior to report- 
a ing that the special attention of the Assembly be 
> drawn to any regulation, to inform the Govern- 
‘ ment department or authority concerned of its 
intention so to report; and 
b 


_ That the Committee be empowered to invite 
any regulation-making authority to submit a 
“memorandum explaining any regulation which 
” ‘may be under consideration by the Committee or 
to invite any regulation-making authority to 
6 appear before the Committee as a witness for the 
_ Prupose of explaining any such regulation. 
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The Chairman: Thank you very much, Mr. Koester. 
Do you have any additional comment that you want 
to make before I ask the members for questions? 


Mr. Koester: Nothing in particular, 
proceed with questions and answers. 


sir. We can 


The Chairman: The Saskatchewan system does 
provide some interesting contrasts with that in 
Manitoba. We would be interested in having some 
comparison of these perhaps at a later stage. Are 
there any questions at the moment more directly on 
the Saskatchewan experience? Mr. McCleave. 


Mr. McCleave: When was the Committee estab- 
lished? 
Mr. Koester: The Act was passed in 1963. The 


Committee first met in 1964. 


Mr. McCleave: It has found — objectionable 
to report that to the legislature? 


Mr. Koester: I would not say that it has found 
nothing objectionable, but what it has found to be 
objectionable has been communicated to the depart- 
ments concerned which have either put up a very 
good case for their own point of view which the 
Committee has been prepared to accept, or have 
indicated their intention to amend in line with the 
Committee’s views. 

Mr. McCieave: How many instances of this, say, 
per year would take place? 


Mr. Koester: I think the counsel’s report deals with 
50 to 75 instances for each year’s worth of regula- 
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tions. The regulations vary, of course. The number 
of regulations vary from year to year but it would 
be 300 or 400 I would think. Of these 50, 25 or so 
are reported to the departments and correspondence 
conducted on them. 


Mr. McCleave: Is this then primarily by the coun- 
sel, say, in the off season while the legislature is not 


sitting. 

Mr. Koester: No. The correspondence is conducted 
by the clerk. 

Mr. McCleave: Of the Committee? 


Mr. Koester: Counsel to the Committee is not a 
government employee. He is a practising lawyer who 
obviously has many other things to do. 


Mr. McCleave: Does the clerk take this initiative 
himself or is this the suggestion of the Committee—a 
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decision reached by the Committee that such and 
such a minister or department be contacted and the 
fight then goes from there? 


Mr. Koester: The Committee takes the decision on 
motion in the Committee that the clerk be ins- 
tructed to invite the Department to submit an 
explanation of a particular matter. 


Mr. McCleave: In comparing what you have here 
with your sister province of Manitoba, as far as I 


can see the major difference is that in Manitoba ~ 


following, as I understand it, British practice, one of 
the general principles to be followed is listed by Mr. 
Rutherford as point (d): 


(d) The regulations should not impose a fine, 
imprisonment, or other penalty or shift the onus 
of proof of innocence onto a person accused of 
an offence. 


It seemed to me from looking at the six guidelines 
set out in the Saskatchewan resolution that this one 
did not seem to be covered, or perhaps covered very 
slightly. 


Mr. Koester: I would have no particular comment 
on that. It certainly is not covered specifically, but I 
am not aware that this particular provision had been 
left out of our Committee’s Order of Reference for 
any particular reason. ) 


VE any 


Mr. McCleave: You did not tend to debate when 
the Committee was established then, or have no 
recollection? 


Mr. Koester: I did, but this was not a factor which 
the Committee considered. 


Mr. McCleave: Was it a resolution drawn up by 
members of all parties or was it presented to the 
legislature by the government of Saskatchewan? 


Mr. Koester: The bill was presented as a govern- 
ment bill. It was referred after second reading to the 
select Standing Committee on Statutory Regulations 
and Orders which was also instructed to recommend 
to the Assembly certain procedures to be followed 
for the review of regulations. The recommendation 
did not contain specific items such as those you 
mentioned. 


The Chairman: Are you finished, Mr. McCleave? I 
would just like to ask several other questions along 
the same line, Mr. Koester. First, could you tell us 
something about the background of the development 
of this new procedure in Saskatchewan, and especial- 
ly whether there was any particular political happen- 
ing or legislative incident that set the thing off. I 
believe it would be fair to say that in Manitoba it 
was the memorandum from Mr. Rutherford which 
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brought about the setting up of the Committee 
Could you tell us something about the backgrounc 
in Saskatchewan? 


Mr. Koester: Yes. I had been interested in thi 
general area and made some inquiries about the pro 
cedures followed in the House of Commons a 
Westminster and wrote a memo to the governmen 
suggesting that they might like to look at the area. | 
so happened that the government at that time 
apparently, was thinking in these terms, particularl 
with respect to an ombudsman to protect ir 
dividual rights in the province. My memo move) 
through various channels and ended up in a govern 
ment committee which pursued the matter and legis 
lation was eventually introduced along these lines. 


The Chairman: Then we are very fortunate i 
having a Saskatchewan innovator as well as th 
Manitoba innovator here with us. 
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Mr. Koester: I think it was a matter of coir 
cidence. The government had been thinking in thos 
terms about the same time. 


Mr. Chairman: It often helps if someone gets thes 
things started. Did you look at the Manitoba or th 
British experience—you have already mentioned yo 
did look at the British experience—for a guidelin 
about how the Committee should be set up an 
what its terms of reference should be? 


Mr. Koester: I have always found it very helpful i 
procedural questions to refer initially to the practic 
of Westminster, not that this is the practice whic 
we will ultimately adopt. However, it seems to m 
that they have met almost every parliamentary prc 
blem there is at one time or another, and they hav 
usually found a way out of it. If their solution — 
useful we will certainly use it. Therefore, as I sa} 
one of the first things I did was to approach th 
House of Commons for information about how the 
committee worked. 


I also approached the Clerk of the House i 
Manitoba, knowing that they had had a committe 
of review for some sessions, and their standir 
orders, their order of reference, and a sample 
their committee report was used in Saskatchewan { 
a certain extent. 


There is one particular difference which you ma 
have noticed. Mr. Rutherford and I discussed it an’ 
indeed, debated it on the train as we came dow) 
which presents two rather interesting points of viey 
I think. The Manitoba legislature, as Mr. Rutherfo1) 
has undoubtedly explained to you, receives a repo 
from their committee on statutory regulations an 


| 


} 
| 


> reception of this report is followed by a motion 
‘or concurrence, 


The Saskatchewan practice is quite different in this 
espect, in that the committee does not make a 
ecommendation to the assembly and, therefore, the 
eport of the regulations committee to the Saskat- 
thewan assembly does not require a motion for 
toncurrence by the House. The committee simply 
eports its opinion. It has examined these regula- 
ions, and it wishes to draw the attention of the 
sembly to a particular regulation on some partic- 
Z grounds, leaving the initiative for proceeding 
arther entirely in the hands of any member of the 
ssembly who may proceed by putting down a reso- 
tion requiring the amendment or the annulment of 
) regulation. 


iz 


| The Chairman: I notice that you mention in your 
‘tatement that you feel very strongly that the Sas- 
i system is the better one. Why do you feel 
hat? 


Mr. McCleave: And did Mr. Rutherford agree with 
you? 
ne 


y t. Koester: No, he did not; he took issue with 
hat. I feel that it is better because, first, the Com- 
mittee is not faced with a potential political crisis as 
it is reviewing the regulations. It can review these 
gulations somewhat more calmly knowing that its 
teport to the assembly is not by any means the final 
udgment. Second, I am not quite sure from Mr. 
Rutherford’s comments, but | think we have pro- 
vided for somewhat more consultation between the 
ommittee and the government. Bearing in mind that 
we have a very short session and that a regulation 
which might be reviewed by the committee in May 
would not be reported to the assembly until next 
February anyway, the possibility of clearing up the 
difficulty by correspondence in June or July is 
worth some effort. So that having conducted this 
correspondence, the necessity of making a recom- 
mendation to the assembly is fairly remote. 


| 


| Furthermore, there is the difficulty with any com- 
mittee report that will be reporting on several regula- 
tions. Perhaps the assembly is going to take issue 


with only one of these. The question then arises 
About the reference of the report back to the com- 
mittee for amendment if the assembly is not pre- 
peed to adopt the report. Our method, | think, is a 
little neater. The opinion of the committee is placed 
efore the assembly. If the assembly wishes to 
roceed on one out of two or three or four matters 
drop the rest, they are perfectly free to do so. 


| 
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| The Chairman: During what part of the year docs 
our legislature normally meet? 
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Mr. Koester: February, March and April. 


The Chairman: Would the committee meet once or 
twice during the time when parliament was not in 
session? 


Mr. Koester: The committee never meets while the 
house is in session. I attempted at one stage to have 
our committee included amongst the standing com- 
mittees of the assembly but the members took the 
view that as soon as it became a standing committee 
it would be expected to meet while the House was 
in session. They felt they had enough committees as 
it was and did not want to proceed, so you will 
notice in our order of reference that the committee 
is given power to sit after prorogation and that all 
the meetings take place after proragation. 


Mr. McCleave: Mr. Chairman, may I ask the same 
question that i put to Mr. Rutherford—and our wit- 
nesses heard it—dealing with looking over regulations 
that preceded the establishment of the committee 
and, whether there is any practice in that regard? 


Mr. Koester: Yes, six. I believe I gave the Clerk a 
number of copies of our Act and you will notice in 
the Act that provision is made for filing back regula- 
tions. I am afraid { cannot cite the particular section, 
but any regulation which was not filed with the 
Registrar of Regulations by December 31, 1968, was 
nuil and void. 


This has put an added burden on the committee 
for these first few years while the departments have 
been filing their regulations up to date. It has pro- 
duced a certain anomaly in that regulations were filed 
within the last 12 months signed by ministers who 
had not heid that position for several years. 


Mr. McCleave: Section 18 of your Act. 
Mr. Koester: Is that the one? 


Mr. McCleave: Yes. 


The Chairman: Mr. Morden, did you have any 
questions? 


Mr. Morden: I was going to ask you, Mr. Koester, 
about the committee’s being a special one instead of 
a standing committee. Is the only reason that it is a 
special committee the one that you gave? 


Mr. Koester: That was the reason why the pro- 
posal for the committee to become a standing com- 
mittee was not proceeded with at the time. No one 
has attempted since then to make the committee a 
standing committee. Whether minds have changed in 
the interval I do not know. I think the members are 
quite right. I think it would be an added burden on 
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them to be expected to deal with these during the 
session. 


On the other hand, I think it would be preferable 
if the committee were a standing committee that did 
not have to be appointed specially at each session. If 
it were a standing committee it could very easily be 
given the power to sit after prorogation anyway. 


Mr. Morden: That is what I was wondering. Then 
it could choose when it wanted to sit. 


Mr. Koester: Not quite; it would have to be given 
the power specifically to sit after prorogation. 


Mr. Morden: Yes. 


Mr. Koester: The fact that it was a standing com- 
mittee would make, in my view, no difference what- 
soever. 


Mr. Morden: Are the meetings that it does have 
open to the public? 


Mr. Koester: Yes, all our committees are open to 
the public unless the committee decides otherwise. I 
cannot recall that the public has ever attended these 
meetings. 


Mr. Morden: Has it been the practice during the 
life of a particular parliament to appoint the same 
members at the beginning of each session? 


Mr. Koester: Yes. The regulations committee is one 
of the few committees in which the membership is 
consistent from session to session. 


Mr. Morden: The Order of Reference to which you 
referred in your submission sets forth the provision 
that before any report is made to the assembly, the 
government department in question should be in- 
formed. I take it there is adequate time to give the 
government department the opportunity either to 
comment or change the regulation, or would this be 
at the end of a long, drawn-out negotiation between 
the committee and the government department? 
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Mr. Koester: Yes, In our practice, if the committee 
ever reached the stage where it intended to report 
adversely on a particular regulation, there would 
have been a series of memoranda back and forth 
between the committee and the department on that 
subject. There is nothing in the order, nor is there 
anything in our practice requiring a certain interval 
of time between advising the department of the com- 
mittee’s intention to report adversely and the actual 
submission of the report. 
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Mr. Morden: The important thing is that the gov. 
ernment department has had full opportunity, up to 
that point, to put its position. 


Mr. Koester: That is right. The committee does not 
try to catch the government short. It simply want: 
to conduct a dialogue with the government. The 
result of this has been that the government depart. 
ments are certainly aware of the existence of thi: 
committee, and of the fact that there are certain 
conventions which the committee expects to be 
followed in the drafting of regulations, and in gener 
al terms, of a form of regulation which the commit 
tee considers to be desirable. Year by year we 
notice a marked improvement in the drafting of 
regulations, simply because of this liaison between 
the committee and the departments. 


Mr. Morden: The Chairman read the provisions foi 
the Manitoba rule into the record. Do you have simi 
lar rules in Saskatchewan? 


Mr. Koester: No sir. The complete order as far a: 
the Regulations Committee is concerned is found ir 
the order of reference. It is found in a section of the 
Regulations Act which sets forth the procedure to be 
followed in filing the regulations with the Clerk foi 
review by any method that the Legislature may 
choose to establish, as well as the procedure for the 
Clerk communicating any resolutions from the as 
sembly with respect to a regulation to a department 
Therefore, from the standing orders you would noi 
know that we had a Regulations Committee. 


Mr. Morden: Would you think that the lack o! 
express treatment in the standing orders is desirable 
or undesirable? 


Mr. Koester: I would not care to say that it wat 
one or the other. 


Mr. Morden: The present system is working al 
right. 


Mr. Koester: As far as we are concerned it is work 
ing just fine. The committee is appointed automati 
cally at each session, despite the fact that provisior 
has not been made for such an appointment in th 
standing orders. The Legislature at the moment has < 
committee which is revising the standing orders, anc 
it may regard this as an oversight and include th« 
Regulations Committee in the standing orders. How 
ever, no one felt it was necessary to amend th 
standing orders in 1963. rt 


Mr. Morden: As it now stands, you must have ¢ 
new sessional order at each session. 


Mr. Koester: That is right, yes. 


May 15, 1969 


_ Mr. Morden: Reference has been made to the lack 
of any express mention of regulations which impose 
a fine or imprisonment. Item (c) in your order of 
reference refers to the: 


' 


.. unusual or unexpected use of powers confer- 
red by statute; ; 


i 
‘Has that proven to be a useful catch-all? 


| 


ae Koester: That is similar to the expression that 


the sailor’s greatcoat covers a multitude of sins. It is 
used quite often in the correspondence which the 
'Clerk is required to conduct with the department. As 
is the retroactivity. Item (d) of the order of refer- 
ence, these two seems to be the most useful sections 
aon order of reference. 


Mr. Morden: What is meant by Item (e): 
(e) That it has been insufficiently promulgated; 
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e. 

_ Mr. Koester: This, I think, is something of a wild- 
erness in the way that we are reviewing our regula- 
tions so far. If you look at the Regulations Act you 
will see that under certain conditions a regulation 
does not need to be published, if it is a regulation, 
which by its nature, affects only a small and select 
group. For example the oil industry one, which is of 
‘no interest whatsoever to the public at large, while 
‘still being regarded as a regulation can be exempt 
from the publication requirement. 


_ Mr. McCleave: Section 4, subsection (3) I think. 


Mr. Koester: I think that is it, yes. 


| ag 
| Mr. McCleave: It says: 


? .. mimeographed or typewritten form... 
Mr. Koester: Exactly. The department will make 
‘sure that all those in the province who are interested 
\ ill get copies and to date there appears to have 
‘been no difficulty over this. The decision of the 
Committee as to whether or not promulgation was 
“sufficient is a very difficult decision for them to 
| ‘make under our particular circumstances. 

| Mr. Morden: If the Regulations Act did not have 
any” exceptions and required all regulations to be 
Rou in the Saskatchewan Gazette, then I suppose 


would not be necessary to have that. 


there was some need for flexibility in the definition 
of regulations. This is an example of that. 


a That is right. I said in my paper that 


The Chairman: Mr. Koester, could you estimate 
how many regulations might be considered in the 
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intersession period by this special committee. What 
percentage of those might it find fault with, or 
might refuse to correspond or speak to the author- 
ities about? 


Mr. Koester: I think I indicated an average of 
about 400 regulations in the course of the 12 month 
period, of which counsel will report on perhaps 50, 
and I will conduct correspondence on 20 to 30. Those 
are very rough figures and include inflationary fig- 
ures because of the requirement in our Act to file 
not simply the new regulations but the ones which 
have been in force for a number of years. 


I expect that those figures will fall off proportion- 
ately from now on. 


The Chairman: You mean that all the regulations 
in force are filed again every year? 


Mr. Koester: No sir. However, all regulations in 
force had to be filed by December 31, 1968. 


The Chairman: Yes, I see. 


Mr. Koester: In order to assure that the backlog of 
regulations was published because the purpose of our 
Act was to do two things. It was to produce a con- 
venient source of the regulations for the public and 
to provide the Legislature with the basis for the 
legislative review. 


The Chairman: Yes. How many meetings of the 
committee will it take to deal with the 50 or so 
regulations which you would draw to its attention? 


Mr. Koester: About four. 


The Chairman: About four. Could you tell us for 
what reason the committee would decide not to take 
issue with all of the regulations to which you have 
pointed? Your “pointing to” perhaps does not 
represent a judgment that there is anything wrong, 
but merely suggests that this is something to which 
the committee should look. 


Mr. Koester: Exactly; I do not draw these regula- 
tions to the attention of the committee. The counsel 


for the committee does. © 
The Chairman: The counsel does. 


Mr. Koester: He looks fairly closely at the order of 
reference and anything which appears to conflict with 
the order of reference is drawn to the attention of the 
committee, The counsel himself will admit, that many 
of these are perhaps minor infringements of the 
committee’s order. For example, the retroactivity ofa 
few days, and on these grounds the committee would 
simply say, “To all intents and purposes there is no 
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point in proceeding further, and it is not a matter 
which we want to commit ourselves.” 
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The Chairman: You stated that the committee may 
invite regulation making authorities to submit explan- 
atory memoranda or appear as witnesses. How fre- 
quently would they appear as witnesses? 


Mr. Koester: We have not called witnesses and the 
memoranda has been sufficient. 


The Chairman: Yes. 


Mr. Koester: I might say that the departments 
respond very well. They are invited and they reply 
fully to the case which the Committee raises. Very 
often a small department, which does not have its own 
counsel, will draft a regulation because it has been 
doing this sort of thing for years. The regulation is 
raised in the Committee, the Clerk corresponds with 
the Department, and the Department then seeks the 
opinion of the Attorney General. It then comes back 
to the Committee with a memorandum to which is 
attached the Attorney General’s opinion. The Com- 
mittee is happy with this situation, even though the 
Attorney General has not necessarily agreed with 
them. However, they are happy that the Department 
has sought proper legal advice. They feel that their 
work has been satisfactory. 


The Chairman: Yes. While you were in England did 
you see the House of Commons Committee in 
operation, or did you gather any information about it 
which would enable you to make a comparison of its 
manner of proceedings with that of the Committee in 
Saskatchewan? 


Mr. Koester: Unfortunately Mr. Chairman, I did 
not have an opportunity to sit in on a meeting of the 
Statutory Instruments Committee in Westminster. 
However, on one occasion a Clerk from Westminster 
came to Saskatchewan to take my place at the table 
while I was away on leave of absence. He carried on 
my work of Clerk of the Regulations Committee, for 
the period he was there. I asked him about many of 
our procedures including this one, and he left me with 
the impression that this was operating in a manner 
very similar to that of the Westminster Committee. 
Now this is third hand evidence, but it is the best I can 
do to answer that question. 


The Chairman: Yes. The Province of Ontario has 
recently decided to do something along the same lines. 
Do you know of any movements that are afoot in 
other provinces to follow this, other than what exists 
in Manitoba? 


Mr. Koester: I am sorry, I do not. 
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The Chairman: I think we might look more partic- 
ularly at the criteria which are used by your Commit- 
tee, and those which are used by the Manitoba 
Committee. I do not know if you have a copy of the 
Manitoba criteria. 


Mr. Koester: No, I have not. 
The Chairman: The Clerk will get you one. 
Mr. Koester: Thank you. 


The Chairman: The first of the Manitoba criteria is 
quite a fundamental one which appears to have no 
echo in the ones which are used in Saskatchewan. 


(a) The regulations should not contain substantive 
legislation that should be enacted by the Legisla- 
ture, but should be confined to administrative 
matters. 


Would this be considered to fall under your third class 
of unusual or unexpected use of powers? 


Mr. Koester: I think it wouid indeed. I cannot give 
you an example of the Committee drawing that sort of 
thing to the attention of the Department, but our 
Committee does not seem to have exercised itself on 
substantive legislation or administrative matters. If 
they chose to, they could certainly do so under 
subsection (c). 


The Chairman: Would anyone like to compare these 
in a more particular fashion? 
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Mr. McCleave: Mr. Chairman, perhaps the witness 
could consider them from (a) to (h), and say where he 
regards them as being found in (a) to (f). 


Mr. Koester: Yes, | would be glad to. 


In part (b) you will note that on a couple of 
occasions our order says: “Unless provided for by 
authority to impose a charge on the revenue or 
prescribe a payment, unless provided by authority 
making unexpected use of whatever powers are con- 
ferred and retrospected effect where the parent statute 
confers no express authority? ” 


I think we are very conscious of the areas for which 
regulations are provided by statute. Our review would 
include (b) without saying it in so many words. The 
Manitoba (c) is our part (b). We have no specific order 
comparable to the Manitoba part (d), although I think 
that part of it at least would be found in our part (a). 


Mr. McCleave: Would that be the first or the second 
part of Manitoba (d). 
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Mr. Koester: A matter of the “fine” would be 
included in our (a). 


The Chairman: I think it would be under the second 
clause of part (a) that it ‘‘prescribes a payment to be 
made to any public authority... .” 


Mr. Koester: The Manitoba (f) would be our (a) 
again. Manitoba part (g) is our part (c), and the 
‘Manitoba part (h) is Saskatchewan’s part (f). 


Mr. McCleave: What about Manitoba (e) “personal 
liberties? ” 


__ Mr. Koester: There is nothing comparable in ours at 


all. 


_ The Chairman: The criteria used in Manitoba would 
‘appear to be considerably broader than those implied 
by your Committee. 


"Mr. Koester: Two areas are essentially like this and 
‘cover, the fine, imprisonment or the shift of the onus 
of proof, and the regulations in respect of personal 
liberties. These are included in ours only by fairly 
‘broad implication. 

_ The Chairman: Yes. One other matter on which | 
‘think you could help us would be to give some 
indication of which of your criteria is more frequently 
employed, or more broadly, what the order of 
‘frequency of use of these criteria is by the Saskat- 
-chewan Committee? 


Mr. Koester: I would say that part (d) is the most 
‘frequently used: ‘‘it purports to have retrospective 
effect where the parent statute confers no express 
authority so to provide;” this would be followed by 
(c), “unusual powers;” followed by (f) “unclear in 
_meanding.”’ We have never used (e), “‘Insufficiently 
‘promulgated.”’ The order of frequency between our 
part (a) and (b) is difficult to determine. We have used 
them both more or less equally. 


Mr. Beaudoin: I would like to have a little more 
information about (b), the question of ultra vires. 
‘How can it be excluded from the action of the 
courts ? How is it done in practice ? 
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| As a rule, the regulations should be within the ambit 
| of the statute. 
: 


Mr. Koester: I am afraid that I cannot give you an 
example of that. I am sorry. In the case of the 
‘Department of Education drafting regulations which 
dealt with the conduct of teachers in the schools, 
there was no appeal. This was an order and the teacher 
had to carry it out. The Committee felt that this was 
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being excluded from challenge in the courts and 
corresponded with the Department of Education 
accordingly. That is a poor example, but it is the best I 
can give you to answer your question. 


Mr. Beaudoin: Is the criterion of (b) used? 
Mr. Koester: We have used it on that one occasion. 
Mr. Beaudoin: Just one occasion? 


Mr. Koester: Again, that is to the best of my 
knowledge. 


Mr. Morden: I can see the problem there. I 
think it will be usefully shared with the language 
of Manitoba part (c), Mr. Koester. The language in 
the Saskatchewan one says that: 


...-that it is excluded from challenge in the 
ROUTES: ocx 


And the “it” seems to refer back to the word “‘regul- 
ation”. The Manitoba one says: 


(C) The regulations should not exclude the juris- 
diction of the courts. 


which seems to imply that they should not contain 
provisions providing for a decision to be made which 
would exclude the jurisdiction of the court to review 
those decisions. 


Mr. Morden: The illustration which you gave 
seemed to be of a decision made by an educational 
authority under regulations from which there is no 
appeal. 


Mr. Koester: Yes. 


Mr. Morden: You said you relied on (b); I see. You 
give it a pretty wide interpretation. 


Mr. Koester: As a very quick answer, I would say 
that we attempt to accomplish under our (b) what 
Manitoba attempts to accomplish under (c). 


The Chairman: Is the Committee agreeable to 
seeing if Mr. Rutherford had any comments to make 
by way of dialogue? I am not suggesting that there is 
any necessity for him to prove that Manitoba excels 
Saskatchewan in this or any other realm, but as we 
are dealing with the basic principles it might be of 
some help to us if we had some discussion as to the 
relevant merits of the two systems. Mr. Rutherford? 


Mr. Rutherford: Mr. Chairman, the only thing that 
occurs to me at the moment, is a matter to which 
Mr. Koester eluded. We had this discussion on the 
train, and | think we are agreed in practically every 
point but one. If I may speak frankly, I feel that the 
provision that the Committee only brings matters to 
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the attention of the House and does not make re- 
commendations is a weakness because it leaves the 
duty or the right of bringing the matter up to the 
individual members and they may never do so. The 
question was raised, I think yesterday, that some- 
body might think that the Committee criticized a 
regulation by way of saying it should be repealed or 
amended. This might practically evolve the defeat of 
the government if the House concurred in it. We 
have never regarded it in this way in Manitoba. To 
begin with, the Committee definitely does not dis- 
cuss policy, or the merits. They confine themselves 
to these points that are set out. They do not and 
have not discussed the merits of the policy at all, so 
that I would think, there is, on that ground, much 
less chance of anybody raising this point. In actual 
practice, as I mentioned this morning, the Commit- 
tee has proceeded in a nonpartisan way, and the 
question has not been raised. When we have found it 
necessary to criticize a regulation, I think it has been 
realized that there was no sinister motive behind the 
regulation; and that it was due to oversight or inad- 
vertence in the Department that was concerned with 
preparing it. Nobody, as far as I know, has ever 
thought of raising the issue that this involved a 
defeat of the government. 


The result is that when our Committee reports 
with a recommendation and the House concurs, the 
statute says, “on receipt of that copy of resolution 
the regulation making authority which may not be 
the Lieutenant Governor in Council ‘shall proceed’ 
as set out in the resolutions of the House’. And to 
my mind, with great respect, this brings a very def- 
inite end to the matter. That is all at the moment. 
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There was one other minor matter with regard to 
these old regulations. In 1945, when we established 
our Regulations Act, we did as Saskatchewan did, 
and provided that all regulations which were not reg- 
istered by the end of that year were nul and void. 
The departments got busy and went through all their 
regulations, bringing them up “fo date and registering 
them with the registrar, otherwise they would go out 
of existence. We got rid of all the old deadwood that 
way. A period of 15 years passed before this new 
procedure came in, and as I mentioned before, we 
did not attempt to go back and check all these 15 
years of regulations. Perhaps it should have been 
done, but it was not. 


Mr. McCleave: I wonder if we could have the other 
half of the trained conversation on the point raised 
by Mr. Rutherford. 


Mr. Koester: My view with respect to committee 
reports is that the learned clerk of the House of 
Commons, Arthur Beauchne tended to freeze pro- 
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cedures by some of his citations. One of the pro 
cedures, which in my view has been frozen, is that 
of requiring concurrence of the House in committee 
report. The House establishes a committee to exami 
ne a particular matter. The committee examines that 
matter and presents its report. What difference doe: 
it make, whether or not that report is concurred in by 
the House? If the House wants to take action, if by 
way of bringing in legislation which might have beer 
recommended by a particular report or by way specifi 
cally of moving a resolution to have a regulation 
annulled, all well and good. But the House has the 
opportunity to act on the advice of a committe 
which has thoroughly studied a matter. The fact that 
the committee report is not concurred in might sug. 
gest, under present procedures, that the House for one 
reason or another was not prepared to accept some 
what of a cloud for having done something that 1 
House was not prepared to approve of. 


On the other hand, the fact that a committee re 
port has not been concurred in would certainly not 
prevent a government from taking action by way of 
a resolution, legislation, something in the estimate: 
to cover a certain case. I cannot quite see the impor 
tance attached to concurring in a report, particulary 
when concurrence may be a fairly complicated pro 
cedural matter in that the House may be quite 
happy to concur in half the report, but not in the 
other half. I believe the House of Commons has hac 
recent experience in this sort of thing. I also think 
that the British practice does not require concur 
rence before a report is effective. Reports can be con 
curred in, certainly there is no reason why they 
could not be, and I am simply arguing that they} 
need not be, or that a resolution could be brough 
in. I am thinking of a special committee of the 
House of Commons at Westminster which examinec 
the question of televising proceedings, and it made % 
recommendation to the House in the form of % 
report. No motion was put down for concurrence it 
the report, but the government did introduce a reso 
lution based on the report to introduce televised pro 
ceeding for an experimental period. I understanc 
that resolution was lost by one vote. The commit 
tee’s report was there, and the House could no 
change it; It was the committee’s opinion. Concur 
rence or otherwise by the House was not considerec 
to be necessary, and a resolution arising from th 
report was, in fact, defeated. 


The Chairman: Mr. 
any comment on this? 


t 


Beaudoin are you moved te 


Mr. Beaudoin: | think we are moving in that direc 
tion. 


= t 
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I think it is true to say that not all reports need tc 
have concurrence. Nothing would prevent the Hous 
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wx the government from going ahead. I think we are 
noving in that direction. 


Mr. Koester: I am sure that this gives greater flexi- 
yility to committees. The committee is not always 
hinking as to what is going to happen if they report 
na particular way. 


| Mr. Beaudoin: I mean the concurrence is not al- 
ays mandatory. 

I 

_ Mr. Koester: No. 

a 

Mr. Beaudoin: Well, this is also the case. 


a Koester: As I understand present procedures, if 
1 committee report contains a recommendation, that 
‘ecommendation is not regarded to have any effect 
unless the report has been concurred in by the 
douse. However, if the committee reports simply 
facts, concurrence is not required. Therefore, our 
egulations committee attempts to report simply 
‘acts, without making a recommendation as Mani- 
‘oba does. 

( 
_A committee may examine regulations and make a 
‘ecommendation to the House in the form of its 
‘eport but whether or not that report requires con- 
surrence is another question. I think it would and 
vertainly if I were Clerk in Manitoba, without the 
roncurrence of the House, I would not have the 
‘esponsibility of advising the department that the 
douse had recommended the revocation or amend- 
nent of a regulation. 


} 


| Mr. Morden: As you have indicated, in Saskatch- 
wan you have never reached the stage of actually 
ing a report to the House. 


, 
Mr. Koester: We have made reports which simply 
say that the Committee has examined so many regu- 
ations and does not choose to draw any of them to 
ttention. 
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Mr. Morden: I suppose you have made no adverse 
reports? 


Mr. Koester: Yes, we have not drawn any regula- 
tions to the attention of the House on any of these 
grounds. 


Mr. Morden: | suppose that one aspect of merely 
reporting fact, and not a recommendation, might 
well be academic if there were a report expressing an 
opinion against a particular regulation or parts of it. 
Surely at least one member of the Committee in the 
House would move that the Regulations Act prov- 
ision be complied with. 


Mr. Koester: I would certainly think he would. 


Mr. Morden: It would not just die in the House. 
It would be most unusual if it were to die in the 
House. 


Mr. Koester: I would think it would be most un- 
usual if the committee drew a regulation to the 
attention of the House that it would die there. I] am 
sure it would be followed immediately by a resolution 
as required by the Regulations Act. 


The Chairman: Are there any further questions? 
We have had a very interesting dialogue, both this 
afternoon and this morning, and although it is partly 
by coincidence that these two learned gentlemen 
have been with us at the same time, | think it has 
been of real assistance to have been able to combine 
them both on the same day and in a sense, both in 
the same afternoon. Is is only through argument of 
the points involved in the other systems of operation 
that our Committee will arrive at the best decisions 
in establishing a new type of committee. 


I have already expressed our appreciation to Mr. 
Rutherford for his appearance this morning and 
before we adjourn I would like to express our thanks 
to Mr. Koester for coming and speaking to us this 
afternoon. 


Thank you, very much. The meeting is adjourned. 
ES Se a a ee ae 
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The Special Committee on Statutory Instruments met this day at 9.40 a.m., 
the Chairman, Mr. MacGuigan, presiding. 


Members present: Messrs. Baldwin, Gibson, MacGuigan, McCleave—(4). 


Also present: Mr. John Morden, Assistant Counsel to the Committee; and 
Mrs. Immarigeon, Research Branch, Library of Parliament. 


Witness: Professor Daniel J. Baum, York University. 


The Chairman introduced Professor Baum and invited him to make a 
statement. 


The Clerk was asked to obtain copies of the U.S. Administrative Procedure 
Act and Public Information Act. (See Exhibits Q and R.) 


Following the statement by Professor Baum, and questioning by the Com- 
mittee, the Committee adjourned at 12.00 noon, to the call of the Chair. 


Timothy D. Ray, 
Clerk of the Committee. 
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Tuesday, June 3, 1969, 


The Chairman: The meeting will come to 
| order. We have as our witness this morning 
| Professor Daniel Baum, a Visiting Professor 
| in the Faculties of Law, Administrative Stu- 
dies and Environmental Studies at York 
University of Toronto, Professor of Law, at 
Indianapolis Law School, Indiana University. 
Professor Baum holds the degrees of B.A. and 
| LL.B. from the University of Cincinnati and 
the degrees of Master of Laws and Doctor of 
Laws from New York University. 
| He is presently Editor-in-Chief of the Ad- 
| ministrative Law Review of the American 
| Bar Association. He has also served as Visit- 
| ing Associate Professor at the National Law 
Centre, George Washington University in 
| Washington, D.C., as Lecturer at the Wash- 
_ ington Law School, American University, as 
teaching Fellow and Ford Fellow, School of 
Law, New York University. He is Chairman 
of the Trade Regulation Round Table, 
_ Association of American Law Schools: Editor- 
_ in-Chief of the Transportation Law Journal. 
| He is the author of The Silent Partners; 
_ Institutional Investors and Corporate Control, 
| published in 1965 by Syracuse University 
_ Press and now in its second printing and with 
_ a Japanese edition. 
_ He is also author of The Robinson-Patman 
Act: Summary and Content published in 1964 
_by Syracuse University Press. He has pub- 
lished articles or comments relating to 
administrative law and often on the Federal 
Trade Commission in the following journals; 
the Harvard Law Review, the Georgetown 
Law Journal, The University of California 
(Los Angeles) Law Review, The Indiana Law 
_ Journal, The Georgetown Law Journal, The 
| New York University Law Review, The Vil- 
| lanova Law Review, The Notre Dame Law 
Review, The Antitrust Bulletin, and The 
_ Administrative Law Review. 
He is a contributor to the Encyclopaedia 
Brittanica on Copyright, Trademarks and 
Unfair Competition and the International 
Encyclopaedia on Unfair Competition, Pinner 


edition. 


EVIDENCE 
(Recorded by Electronic Apparatus) 


It is obvious from this list of credits that 
we have a very distinguished witness indeed. 
It is a privilege for us to have him in Canada 
as a visiting professor and it is especially a 
privilege for this Committee to have him 
before us as a witness this morning. Dr. 
Baum. 


Mr. McCleave: Could I ask if the J.S.D. is 
Doctor of Juridical Science? 


The Chairman: It is, I happen to have the 
same letters myself as a Doctor of Juridical 
Science or Doctor of the Science of Law 
depending on whether you anglicize it or lati- 
nize it. I will now call on Dr. Baum. 


Dr. Daniel Jay Baum (Visiting Professor, 
Faculties of Law Administrative Studies, 
Environmental Studies, York University, 
Toronto, Ontario); Thank you Mr. Chairman. 
Members of the Committee, I have been 
asked to address myself to the American 
experience as it might relate to the terms of 
reference of your Committee. I hope that my 
remarks fulfil that burden. 

The United States Constitution imposes 
upon the Congress the rather obvious respon- 
sibility of making laws. Yet how difficult that 
task has become. Many members of Congress 
spend as much as 80 per cent of their time in 
matters relating to their constituents. Some- 
times it even exceeds that percentage. The 
EFighty-seventh Congress, of 1961-1962, initiat- 
ed 20,316 bills or resolutions and passed more 
than 1000 public bills. Many days must be 
given to appropriation bills; foreign affairs 
and national defence make demands 
undreamed of before World War II: and 
every session has a half-dozen measures of 
prime political importance. Matters are not 
apt to be improved despite an intricate Com- 
mittee infra-structure, and it is intricate. 
There are standing committees with full 
staffs. There are great resources available to 
the Congress, but I doubt whether these 
resources and the committee infra-structure 
will aid significantly in easing the burden of 


the Congress. 
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Legislators have been placed in the role of 
middlemen in helping constituents adjust to 
government officialdom. Indeed, even the task 
of law-making is one that frequently ties 
legislators to minor problems as contrasted to 
issues of great moment. The press of detail 
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has had at least two immediate results. For 
that business which the legislature considered 
lowered craftsmanship tended to occur, and, 
straining under a heavy burden the Congress 
sought to delegate more responsibility. By 
creation of the Court of Claims, the Court of 
Customs and Patent Appeals, and the Tariff 
Commission, Congress diverted a considerable 
amount of business that otherwise would 
have come to it as special or local bills or as 
amendments to general statutes. 

As I think you will see in terms of the 
remainder of my remarks, one wonders 
whether the creation of these special agen- 
cies, these special tribunals tends’ to acceler- 
ate the work of the Congress rather than to 
ease the work of the Congress. 


Mr. McCleave: For clarification could I ask 
Dr. Baum to explain very quickly what a 
Court of Claims does? 


Dr. Baum: It handles claims against the 
United States government, for example under 
the Federal Court Claims Act in terms of 
taxes 


Mr. McCleave: Like our Exchequer Court, I 
suppose? 


Dr. Baum: Yes. 
Mr. McCleave: Thank you. 


Dr. Baum: Whatever the Constitutional re- 
straints against delegating legislative author- 
ity—whether to the Congress or to what has 
been called by the Hoover Commission, “the 
headless fourth branch of government,” the 
administrative agencies—might have been, 
they were overcome. Even the loose require- 
ment that there be some intelligible standard 
in the legislation to confine and direct the 
agency has been dropped. Why? Is it not the 
sole function of the Congress to make laws, 
and not some uncontrolled administrative 
apparatus. The United States Supreme Court 
answered the questions bluntly: “Delegation 
by Congress has long been recognized as 
necessary in order that the exertion of legis- 
lative power does not become a futility.” 
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The Congress must be able to fulfil its 
function in terms of legislation and sometimes 
the only way that Congress can fulfil that 
function is simply by a broad grant of delega- 
tion to someone else, to some other agency to 
resolve the problem that the Congress simply 
has not been able to resolve, or I might add, 
even properly delineate. 

Faced with the mounting problems of a 
complex, or as Servan-Schreiber would say 
‘post-industrial’, urban society, saddled with 
the role of middlemen, and that is what legis- 
lators tend to be the national legislators fre- 
quently were both unwilling and unable to do 
more than recognize a problem and entrust 
its resolution, subject to fair process, to an 
administrative agency. It may well be that no 
other practical choice was afforded the 
Congress. 

How was Congress to shape, to implement 
its declared policy of furthering competition, 
for example? National policy demanded 
national planning and clear, open statements 
as to the precise meaning of the law. After 
all, while the principle of competition might 
be unambiguous, theory had to be applied to 
ever-changing business conditions and struc- 
ture. No legislator handling 20,000 bills annu- 
ally, and spending considerable time, up to 
80 per cent as a middleman, could be expect- 
ed to shape on a current basis new laws that 
defines competition. 3 

Dissatisfied with a judiciary which it felt 
usurped legislative authority, and Congress 
was dissatisfied with the judiciary, the Con- 
gress in 1911 began to consider a Bill which 
culminated in the Federal Trade Commission 
Act of 1914. The central portion of that Act 
gave to an agency of five the power to chal- 
lenge “unfair methods of competition” in 
commerce, and the Congress made it plain 
that the agency was neither to be bound by 
past court decisions interpreting the common 
law of unfair competition—it was not to be 
bound, nor to have its findings of facts set 
aside by any court so long as there was sub- 
stantial evidence in their support. The agency 
was given freedom not only to challenge sus- 
pected practices that might be unfair but to 
conduct general investigations armed with the 
power of compulsory process. 
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I am using the Federal Trade Commission 
here as an example and not for the purpose 
of condemnation, if you will, of that agency, 
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out simply as an example from which I hope 
ore general lessons might be ascertainable. 
“The Congress was aware of the power 
granted. One of those who helped lead the 
legislation through the legislature, Senator 
i ins, said: 

“T realize that if these five men were 
either unfaithful to the trust reposed in 
them or if their economic thought or 
trend of thought was contrary to the best 
interests of the people, the Commission 
might dio great harm. I would rather take 
my chance with a commission at all times 
under the power of ‘Congress, at all times 
under the eye of the people...than... 
upon the abstract propositions even 
though they be full of importance, argued 
in the comparative seclusion of our 
courts.” 


" Chairmen of the Commission, one after 
gnother, have cited the charter granted the 
agency. The Supreme Court has accepted the 
straint imposed on the judiciary, and the 
rresponding discretion afforded the FTC. 


ance there is concern. It is fair to say that the 
mgress, the judiciary, the Executive, and 
en the Commission itself are disturbed over 
the use of the Congressional grant. The 
ature of that disturbance at its root has 
lessons, I think, that can be 


First, however, consider the concern. The 
ency has not given meaning through 
pplication to the statute it is charged with 
forcing. It has not given meaning to the 
tute with which it is charged with enforc- 
g. It is true the agency has brought hun- 
eds of complaints in fifty years, one might 
en say, thousands, yet except for a few 
eas, the agency has left unsaid, even uncon- 
ered, any program for enforcement, any 
priorities in terms of questioned practices, 
‘and any full statement of reasoning that 
ould give cohesion and body to the legisla- 
| ive skeleton. The agency, in sum, sits with 
"power that sometimes is used without regard 
to a statutory scheme. I think I would like to 
“repeat that for what I think it means. 
| {The agency, in sum, sits with power that 
sometimes is used without regard to a statu- 
tory scheme” and, perhaps worse, “without 
_ regard to the practices of others”. 

The Commission holds out the opportunity 
for advisory opinions. Yet, the same agency 
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withholds all but the most skimpy digest to 
the public in whose interest the Commission 
must act. One leading American academic— 
and one who does not sit in an ivory tower, 
Professor Kenneth Culp Davis of the Univers- 
ity of Chicago Law School—said of the FTC: 
“The Commission’s affirmative accomplish- 
ments seem singularly small, and whether or 
not they are offset by the harm it does is unas- 
certainable because the commission keeps 
some of its major activities secret. Secret! For 
instance, the commission apparently considers 
that the major function of providing pre- 
merger clearances cannot stand the light of 
day. For all that an outsider can learn, the 
commission may be freely giving pre-merger 
clearances that are contrary to the public 
interest, and contrary to the intent behind the 
laws it administers. 

Now come the general lessons out of this 
single illustration. Secrecy in the interpreta- 
tion and administration of law, yields distrust 
that only increases the legislator’s burden as 
middleman between constituents and official- 
dom. From the constituent’s viewpoint there 
is no policy, no general regulation, where 
none has been announced. Why not seek the 
good offices of a Congressman? Why not ask 
him to inquire or even intervene? If secrecy 
is to mark the disposition of individual mat- 
ters, why not have the agency decide on other 
than the merits? Who, after all is to know? 

Secrecy by definition leaves unstructured a 
broad statutory grant. None, including and 
especially the legislature, know how the prob- 
lems given to an agency to solve are resolved. 
When what appears to be arbitrary agency 
action takes place, the public may be frus- 
trated and their confidence shaken not only in 
the administering agency, but more impor- 
e 0955 
tant, their elected representatives. There then 
arises a demand for reform, for more specific 
legislation which a legislature simply is ill- 
equipped to produce. - 

The improper use of secrecy, the felt need 
to make it a pervasive characteristic of 
administrative behavior, makes the adminis- 
trative agency not an asset, but rather a lia- 
bility to the legislature. In sum, the legisla- 
ture does not discharge its responsibility sim- 
ply by enacting law, by bestowing further 
discretionary power on administrative agen- 
cies. The legislature has an affirmative re- 
sponsibility—and I emphasize the word “at. 
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firmative’—to encourage the open exercise of 
discretion on the part of administrative 
agencies. 

For a moment, however, consider agency 
objections. Take the United States Immigra- 
tion Service which handles 700,000 applica- 
tions each year of which 35,000 are denied. I 
really do not know how the experience of the 
United States immigration service compares 
with Canadian immigration service, you 
might be more familiar with the statistics 
than I. According to Professor Davis almost 
all applications are handled without hearings. 
In his important book, and it is important, 
Discretionary Justice Professor Davis relates 
his encounter with the Service” and I would 
like to quote from what Professor Davis 
said: 

“When I discovered in 1964 that reasons 
were stated in support of denials in only 
a few classes of cases and not in about 
nine-tenths of them, I proposed to the 
commissioner and other top officers of the 
Immigration Service that an alien should 
always be entitled to have a written rea- 
son for the denial of any application. The 
initial response to this proposal was that 
it might require a doubling of the staff of 
some seven thousand and that the 
proposal was totally impractical. But on 
further study the service found the idea 
feasible. For each of thirty-six types of 
applications it prepared printed cards, 
listing all the usual reasons for denials. 
The officer was required to check the 
applicable reason and to give the card to 
the alien. I think that this was a great 
gain. The alien now knows whether he 
should take some action to change his 
circumstances and file another applica- 
tion, whether the denial is based on a 
mistaken impression of the facts, and 
whether he should fight the case further 
by going to a superior officer. Further- 
more, if the facts are in the file, a superi- 
or officer has the means of checking the 
officer’s judgment. The new _ system, 
applicable to the United States Immigra- 
tion Service, has caused no increase in 
the size of its staff.” 


“Has caused no increase in the size of its 
staff”. I guess the impractical suggestion was 
not so unpractical after all. 

Open decisions and reasons need not cause 
an inordinate increase in agency time and 
money. Indeed, the more complete the deci- 
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sion and the rationale, the more likelihood 
there is that the agency’s case-by-case 
approach will be eased. There may be more, 
rather than less conformity to law. 


Yet, open decisions in highly sensitive cases 
could compel an agency to disclose that which 
might “dry up” its sources of information, or 
force it to open confidential, or legally pro- 
tected data. In the proper ex ecunon of their 
investigative role, and aside from problems 
relating to prosecution as such, police ought 
not to be compelled to state the names of. 
informers. Nor should agencies be required to. 
set forth trade secrets to the public. | 
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This is not to say that police should not sell | 
before the public, their general practices, and 
police do have general practices. Suppose 
there is a general law against gambling, but 
the police choose to draw a line of distinction 
between that which is commercial and that 
which is social in terms of enforcement. Why 
shouldn’t the police disclose the policy? Who. 
will be hurt by such disclosure? Is it not 
possible that the police department, through 
disclosure, will be protecting itself from pos- 
sible improper pressure? Is it not possible that 
the legislature can take advantage of police 
decision-making and improve upon existing 
legislation? In Indiana, the legislature did. 
draw lines for the state police in a somewhat 
different, though I think, related area. Except 
with the expressed permission of the Gover-| 
nor the state police where forbidden from 
exercising their powers within or without cit- 
ies, in labor disputes, or in the suppression of 
rioting or disorder. In that sense it gave, to. 
a chief political figure, the responsibility for | 
saying to the police, “You go in, and you act”. 
Responsibility could be placed o7here the peo- | 
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ple could respond. 


Unlimited discretion unexercised is not 
desirable. It is possible to bring openness and 
draw lines of jurisdiction without sacrificing 
agency efficiency. Certain kinds of financial 
data may be confidential. But this has not. 
stopped the Securities and Exchange Commis- | 
sion, dealing with the most sensitive kind of 
financial information, from rendering adviso-_ 
ry opinions available to the public through | 
the device of hypotheticals. Names are not 
disclosed, and the salient facts relied upon for 
decision are set out. From such opinions the: 
public, the courts, the academics, and the. 
legislature learn not only the specific thrust of 
general law, but also the rationale that impels 
the agency to conclusions. | 
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Open decisions, advisory rulings, policy 
statements’ can not only make for efficiency 
and a just society which, I might add, is as 
much a goal in the United States as Canada, 
_ but they may allow the agency to safeguard 
_ that which merits protection. Still, there is at 
least one other concern in any formal policy 
of openness. By necessity open rulings cut 
_ back the area of discretion. What of the new 
agency charged with new responsibilities in 
an area largely uncharted? What of the agen- 
cy that desires to experiment, that wants 
| flexibility as it probes toward answers? The 
decision of yesterday might not fit the needs 
of today. The policies of today might be based 
on guess, and guess may be all that realisti- 
cally is available. 

Let this be clear. The exercise of discretion 

_ does not deny the agency the right to change 
_ Course. Quite the contrary is true. Laying 
before the public the fact of experimentation 
is a kind of implied expression of confidence 
in the citizenry which, in turn, could evoke 
4 participation—if you will, participatory 
‘democracy. 
The very fact of openness might bring to 
the agency those new facts which will allow 
_ for still more meaningful experimentation. 
_ Why should the agency be compelled to rest 
- solely on its own resources, and, perhaps, for 
_ that reason feel somewhat inhibited in chang- 
_ ing position, if it can seek the aid of the 
entire community? Openness in agency deci- 
sion-making is the friend, not the enemy, of 
change. 

Through appropriations and special com- 
' mittees Congress has sought to review and 
| determine the course of agency action. 
' Through specific legislation such as the 
Administrative Procedure Act and the Free- 
dom of Information Act—enacted properly on 
_ July 4, 1966—Congress has announced a 
national policy of openness. Through the 
creation of the Administrative Conference of 
the United States, Congress and the President 
have opened a forum for ongoing communica- 
tion among the, legislative and executive and 
administrative branches of government 

together with the public. 
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Professor Davis, not only empirical studies 
but also...more philosophical digging. Our 
| jurisprudence of administrative justice, of 
police justice, of prosecutor justice—of dis- 


; These are only beginnings. “We need, said 
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cretionary justice—is underveloped. We need 
a new jurisprudence that will encompass all 
of justice, not just the easy half of it.” 

I might say this in conclusion: It seems to 
me that discussion in the United States by 
academics—and I might add, among legislators 
—relating to the role of the courts in terms 
of judicial review and statutory instruments 
as they relate to administrative agencies in 
terms of judicial review, may be desirable, 
but in terms of any scale of priorities the role 
of the legislature in inducing, encouraging 
and, if necessary, forcing the open exercise of 
discretion by administration agencies, I think, 
will accomplish far more. Thank you, Mr. 
Chairman. (For footnotes to submission, see. 
Appendix E) 


The Chairman; Thank you, very much, Dr. 
Baum. There are so many points at which we 
could now begin that it is hard to know 
which is the most appropriate. Perhaps I 
might, myself, just ask you this broad ques- 
tion in the beginning: You have now been in 
Canada for some time and I am sure that you 
have been making some notes about Canadian 
administrative procedure, and I wonder if 
you would have any general comments to 
make on the Canadian administrative process, 
particularly as it might relate to our 
interests? 


Dr. Baum: I have been studying, as closely 
as I have been able, Canadian administrative 
procedure. I am hesitant to address myself 
specifically to any agency or to over-general- 
ize, because I feel that it is important for me 
to have a thorough understanding and to live 
in a situation for a good while before I 
attempt that kind of generalization. 

I would say, though, that it does seem to 
me that many of the same kinds of problems 
that face American administrative agencies, 
British administrative agencies, or Australian 
administrative agencies are just as applicable 
to the Canadian scene, because I think the 
kind of problems that I have been trying to 
talk about are more or less universal prob- 
lems. They may even be applicable in the 
Soviet Union. 

The Chairman: Mr. McCleave. 

Mr. McCleave: May I ask some questions of 
Dr. Baum? First, may we go back to your 
example of the FTC. Who appoints the chair- 
man and members of the FTC? 
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Dr. Baum: The Federal Trade Commission 
is one of several of the great independent 
regulatory agencies that cause Mr. Hoover to 
refer to them as the headless fourth branch of 
government. The commissioners are supposed 
to be independent; independent to an extent 
of both the President and the Legislature. 
There are five in number. They are appointed 
by the President. with the consent of the 
Senate. No more than three may be of the 
same political persuasion, though in reality I 
think you can see that if you have a demo- 
cratic President, the kinds of Republicans 
that he might appoint might not refiect the 
same kinds of Republicans as if you had a 
Republican President. 

President elect Kennedy, following a report 
submitted to him by Professor Landis in 1960 
before he came into office, had recommended 
and implemented with the consent of Con- 
gress reorganization bills as applied to 
administrative agencies. 

Under the terms of some of these reorgani- 
zation bills, the power was given to the Presi- 
dent to name the chairman of the agency. 
That is, you have your chairman selected and 
approved in the manner that I indicated, but 
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of the five, the President can name the chair- 
man of the Federal Trade Commission, of the 
Securities Exchange Commission and, I 
believe, of the Federal Communications Com- 
mission. There are separate reorganization 
bills. 

This is an important power because the 
chairman, in turn, has control of the adminis- 
trative apparatus of the agency in terms of 
hiring and firing subject to civil service rules, 
and he may approve for example, certain 
kinds of investigations. The administrative 
agencies, to a great extent—at least the great 
regulatory agencies—were tied more closely to 
the executive as a result of these reorganiza- 
tion bills. Does that answer your question? 


Mr. McCleave: Yes, it does. 


Mr. Gibson: I have a supplementary. Are 
there any educational qualifications in the 
sense of a requirement that these members of 
the commission have experience in law or 
political science? 


Dr. Baum: No. 


Mr. Gibson: Do you think it would be desir- 
able if there were? 
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Dr. Baum: I suppose at one time when I 
was working on my J.S.D. I might have 
thought it desirable, because if I had one 
everybody else should too. I must say, howev- 
er, that I have seen people come to agencies 
without being distinguished by holding a law 
degree and they have done a good job, in 
fact, maybe even a better job. 

I must say, I had the experience last 
week—lI suppose I can talk about this—I held 
a communications conference at Osgoode Hall 
Law School, York University and I met for 
the first time Dr. Juneau and Mr. Boyle, and 
as individuals I was highly impressed with 
them. I do not believe either gentleman holds 
a law degree, yet I think they have great 
sophistication in terms of what they are 
about. I might not like all their decisions, but 
I think one has to respect them, and the 
imagination they bring to the job. Mr. Justice 
Black in a television interview about a year 
ago, when the question was put to him, 
“Could you picture any non-lawyers sitting on 
the Supreme Court?” said, “Yes.” The person 
he named as an example was Mr. Walter 
Lippman. Anyone who has read his book 
Public Philosophy, I suppose might feel that 
he would be a good man to put on the 
Supreme Court. Sometimes I think courts 
tend to be overly legalistic and thereby lose 
their function in terms of serving the public. 


Mr. Baldwin: Might I say that I thoroughly 
agree with that. After practicing law for 30 
years, it took me 10 years after that in the 
House of Commons to become a reasonably 
good member of Parliament because I had to 
unlearn all the improper things I had learned 
as a lawyer. So, I would say that I agree with 
you. 


Mr. McCleave: For those members of the 
Bar Association who read this report, I disa- 
gree very thoroughly. I think in Mr. Bald- 
win’s case he was good from the word go. 


Professor Baum, again on the FTC exam- 
ple, does it report to a joint Congressional 
Committee or a Committee of either House? 


Dr. Baum: The Congress maintains watch- 
dog Committees, not designated as such, but 
realistically performing that kind of function 


as to all agencies. The Appropriations Com- | 
mittee of the House, because revenue legisla- | 
tion must begin in the House, performs this | 


function through a structured subcommittee 


system. The budget is not submitted by the 


ess through the Bureau of the Budget, 
hich is under the control of the President. If 


ip g, or of saying: “How much do you want 
d is it in the proper form?” It performs a 
jicy-making function and it may say to an 


agency like the Federal Trade Commission, 
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Spend more time in the area of voluntary 
« empliance and less time in the area of litiga- 
tion”, and aneoudingly will phape a budget. 


f Hearings are rear convened by the 
esignated subcommittee and it is always the 
same subcommittee. Therefore, you have the 
me people year after year, assuming they 
are re-elected, serving and questioning. 
In the course of their questioning of the 
Chairman and members of the Commission, 
v who must appear before the subcommittee, 
they do a rather complete job of asking for 
an accounting of what the agency did and in 
1 sense allowing the agency the opportunity, 
if circumstances are politically salutary, to 
‘make a new bid for a different kind of 
appropriation. 
\* In addition to the appropriation commit- 
tees, there are special committees of the 
ouse and the Senate where you see specific 
eas of interest thrust forward. For example, 
the House and the Senate Select Committees 
small business have a real concern over 
the activities of the Federal Trade Commis- 
sion. The Federal Trade Commission, to some 
extent, is their agency in terms of the fulfill- 
ment of its function. Therefore, when the 
agency once provided an advisory opinion in 
e area of joint advertising and said that 
int advertising, that is, taking a single page 
and having several competitors, small bus- 
essmen, pay for that ad, was price fixing 
and therefore unlawful in an advisory opin- 
i on, the House Select Committee on Small 
4 usiness called a special hearing and said to 
t ne agency, in essence, in that special hear- 
ng, “You are wrong,” and issued a report 
and the agency, in essence, reversed its stand. 
There is that kind of surveillance, that kind 
wf watchdog function. 
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Mr. McCleave: The matter of secrecy that 
you also mentioned in your presentation this 
morning, was this a right that was given to 
them either expressed or implied in the Stat- 
utes that set them up? 


Dr. Baum: The secrecy is pervasive in gov- 
ernment and it is not malevolent, it is not 
evil. You could have a statute that says, “Be 
open,” and still be secret. It is simply the 
way agencies operate as they see their inter- 
ests in terms of fulfilling their responsibility. 


Mr. McCleave: Do these House Committees 
have to tackle them like oysters, to pry into 
them and find out what pearls are there? Is 
this right! 


Dr. Baum: Yes, which points to some 
extent to the limited capacity of a standing 
committee to achieve much. It just cannot. If 
you have an agency with hundreds of thou- 
sands of cases passing before it, what can a 
standing committee, powerful though it be, 
do in a few hours to change the agency? 


Mr. McCleave: You said in some cases the 
agency has been directed into a new line of 
approach to its decision-making processes. Is 
that not what you told us a few minutes ago? 


Dr. Baum: Yes, and what is happening in 
the States, and I consider it a good thing, is 
that for the first time some academics, like 
Professor Davis and I hope myself, and some 
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legislators are beginning to address them- 
selves to the fundamental question, and it is 
the fundamental question, of helping agencies 
to restructure their discretionary functions, 
which account for about 90 per cent of all 
their work, really. Most practising lawyers do 
not really face tough legal issues, because 
even after the legal issues are resolved, dis- 
cretion still rests in the agency as to what it 
will or will not do. Very seldom, in my own 
practice, have I gone before agencies and 
said: “You do this.” I have often gone before 
agencies with hat in hand. Our concern in the 
States has been to help agencies restructure 
their operations so that there can be an exer- 
cise of discretion that will be open. I think 
the legislature can do much in terms of a 
restructuring, not in terms of saying to an 
agency, “You shall exercise your discretion in 
this way.”—that may be up to the agency— 
but in helping the agency to set up patterns 
and structures through the exercise of discre- 


134 


tion so that you might better understand, as 
legislators, just what they are doing. 


Mr. McCleave: On these subcommittees and 
committees that examine the work of these 
agencies, you said, ‘“What are they able to do 
in a few hours?” I do not know whether that 
was a rhetorical exclamation or frustration or 
what it was, but may I ask you this: would 
they not have permanent officials who could 
maintain some kind of liaison and, indeed, 
study of these particular agencies and then 
make a report to the specific committee, or is 
it left entirely to the Senators and Represen- 
tatives to do all this digging? 


Dr. Baum: Each committee has, by and 
large, a rather full blown staff of, on the 
whole, high-priced people, which, if they are 
high priced, hopefully means that they are 
able. They can inquire into what an agency is 
doing. Sometimes they can even demand files. 
But unless the procedures are set up there is 
no way of being reasonably certain that the 
agency is acting according to a process by 
which you want it to act. I have perhaps not 
stated that very well, but that is about it. 


Mr. McCleave: My final question, Mr. 
Chairman, arises out of the American laws, 
the Administrative Procedure Act and the 
Freedom of Information Act. Also there is the 
fact, Professor Baum, that we had some 
explanation of the guidelines used in the 
United Kingdom and in Saskatchewan and 
Manitoba with regard to delegated powers 
which may be used within the framework of 
what the legislators intended, or outside that 
framework. I presume you have studied these 
seven or eight guidelines yourself. Are you 
familiar with them? 


Dr. Baum: Are you talking about the Free- 
dom of Information Act? No, sir. 


Mr. McCleave: I do not know what is in 
those Acts, but I have some idea what the 
practice is in the British House and also in 
the Saskatchewan and Manitoba Legislatures 
with regard to screening the Orders in Coun- 
cil and the regulations that flow out of dele- 
gated authority. 


Dr. Baum: Let me say very emphatically 
that in the United States not all rules of agen- 
cies—or a good many rules of agencies, put- 
ting it another way—never reach the public 
for questioning. It is really that to which I 
am addressing myself. The Administrative 
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Procedure Act and the Freedom of Informa- 
tion Act in the United States allow certain 
kinds of rulings. Once the rules are publi- 
cized, and if they have an effect that is injuri- 
ous to a party, there is a route for judicial 
review in terms of questioning those rules. 
There is also the route of the Congressman. 
The cigarette advertising rule of the Federal 
Trade Commission was one in which the ciga- 
rette lobby, I think, had a fairly effective 
moderating role. But in terms of delegation 


and control over delegation by the legislature, | 


in terms of the exercise of delegation by the 
agency, there is no control as such except on 
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a case-by-case basis. There are no guidelines 
as such that are laid down by the Congress, 
in terms of one delegation being proper or 
improper. There is the Administrative Proce- 
dure Act which spells out how rules should 
be promulgated. But many agencies live in 
terms of non-compliance with the terms of 
that Act. 


Mr. McCleave: We are dealing with two 


problems, of course, 
addressed my question and the other to which 
you addressed your speech this morning. 


Dr. Baum: Yes. 


Mr. McCleave: Thank you, Professor Baum. — 


I do not want to trespass on the Committee’s 


good nature, but would it be possible to — 
obtain copies of both these Acts for the assis- 


tance of the Committee? 


The Chairman: Yes, the Clerk could circu-_ 


late copies of both those Acts. Mr. Baldwin. 


Mr. Baldwin: In the United States there is 
a very marked constitutional 


between the executive and the legislative 


groups, and you made reference to the fact 
that many of the appointments are made only 
with the advice—is it advice or consent? 


Dr. Baum: The consent of the Senate. 


Mr. Baldwin: I am trying to lead you, and 
then perhaps ask you some leading questions. 


Dr. Baum: Like a good lawyer. 


Mr. Baldwin: We have found that there is 
an even more serious problem in Canada 
where the appointments are made without 
any reference to the legislative body and 
where there is not that separation. So there is 


the one to which I 


; 
; 


| 


. 


separation — 


} 
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not the freedom that does exist or could exist 

in the United States to challenge, as a legisla- 
tive body, without the intervention of an 
executive. In other words, the government, 
sitting in the House of Commons—and I think 
this applies to all political parties; we know it 
does—can and does exercise, from time to 
time, influence on the legislative group, on 
the members. 

These facts are not present in the United 
States. If this has become a problem in the 
United States, then possibly it could be far 
more of a problem in Canada. 


Dr. Baum: I would think—and it is only a 
guess, and I say it with a sense of caution— 
perhaps the problem in Canada may be great- 
er than in the United States in terms of 
understanding what administrative agencies 
are doing, that is, how they are using the 
legislative power entrusted to them. 


Mr. Baldwin: We recognize, as sensible 
people of course, that it would be utterly 
impossible to consider anything but a very 
small fraction, a very minor percentage, of all 
issues that could arise covering statutory 
instruments or the exercise of power and dis- 
cretion by bodies that are not judicial and 
which lie outside the ambit of Parliament. If 
machinery is established which will permit a 
fairly careful study of the instrument and, in 
some instances, if there is an opportunity to 
deal with certain individual cases where there 
has been an application of the power of the 
statutory instrument, do you think this could 
have some salutory effect on the agencies 
themselves and on the drafting of the Orders 
in Council and the statutory instruments? 


Dr. Baum: I would think that it could. Per- 
haps you might want to consider the structure 
of the Administrative Conference of the Unit- 
ed States, or something that has somewhat 
the same kind of concept behind it, that is, a 
statutorily created form financed by the gov- 
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ernment by which you bring together mem- 
bers of the legislature, members of the execu- 
tive, administrative agency heads, informed 
members of the public, with a view toward 
first understanding the processes and prob- 
lems of the administrative agencies, and then 
trying to make recommendations on an on- 
going basis. These recommendations could be 
addressed to the Minister or to Parliament, or 
they could be addressed to the agency itself 
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to the extent that you would not need that 
kind of high-level clearance. But you would 
establish a form for a study of administrative 
agencies on an on-going basis, not on a one- 
shot kind of basis. The same kind of form in 
time could perform the function of ombuds- 
man, not in the sense of individual cases 
where there has been individual injustice— 
not that those cases should not be treated; 
they certainly should—but in any scheme of 
priorities, in any system of values, it is per- 
haps more important to prevent similar injus- 
tice from occurring in relationship to other 
individuals and to be able to learn and capi- 
talize on experience. Toward this end, the 
conference, looking at problems from an 
institutional point of view, could correct areas 
of injustice when it sees them. It does not 
have to be like an ombudsman sitting there 
alone, perhaps with a staff waiting and 
searching out individual problems of injus- 
tice. Its function would not be one of seeking 
out injustice as such, but would be one of 
trying to create the conditions for the 
efficient, fair operation of an administrative 
apparatus, a legislature and an executive. It 
would not be negative, but positive. 


Mr. Baldwin: Yes, I agree with that. 
However, would you not agree that possibly 
at the beginning the opportunity to deal with 
certain isolated instances where there were 
obviously aggravated injustices might lead to, 
not a jurisprudence, but look at it this way; if 
every dispute that arose between two peo- 
ple—I am using the Interpretation Act in the 
understanding of individuals—were to be 
ventilated in court, the courts could not deal 
with them. There have been leading cases in 
both the Supreme Court of Canada, even the 
Privy Council, the principal trial courts and 
provincial trial courts. A good lawyer listen- 
ing to the tale of woe each client brings to 
him is going to say, “Now look, back-up, you 
have not a case here”. I will not say anything 
more about what a lawyer might do, but 
obviously the leading cases are going to 
determine the advice that he gives to his cli- 
ent so the matter is not ventilated and he is 
relying then on a reasoned decision based on 
what he knows is the jurisprudence. 

I asked you if, under those conditions, 
without suggesting that whatever tribunal we 
might recommend should be bound up inex- 
tricably and constantly with dealing in a 
quasi-judicial fashion with illustrations and 
incidents of unfairness and injustice and the 
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improper application of statutory instruments, 
there are times when such an instance at 
the beginning might have a very salutary 
affect and might be useful in setting the con- 
text in which the future conduct of the agen- 
cies is regulated. 
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Dr. Baum: I think so. I would only add that 
it is important to have the confidence of the 
administrative apparatus as well. I hope that 
in setting up any kind of ombudsman system 
and seeking out injustice that it ought to be 
sought out, and ought to be made right as to 
the individual, and as to the wrong-doing 
agency. But it is also important, in seeking it 
out, not to cause an over-reaction on the part 
of the agency, and not to put such fear in the 
agency that its power becomes atrophied. I 
just throw that out, as a kind of caution or 
caveat. 


Mr. 
regard. 


The Chairman: Perhaps, Mr. Baldwin, if I 
might just throw in a comment which I think 
might be helpful, I suspect that there is a 
radical difference there between the USS. 
problem and our problem. In the U.S.A. I 
have the impression that most of the regula- 
tion making is done by agencies, whereas in 
Canada it is, in very large part, done by the 
Cabinet or by ministerial regulation. For that 
reason it is more on an ad hoc basis to begin 
with. I would like to ask Dr. Baum, at some 
point, to talk about the comparative role 
which the Presidential proclamation and 
order have in the U.S.A. which is the thing 
roughly comparable to our own Order in 
Council, but I suspect that because the weight 
of regulation making is in a different place in 
Canada that this leads to the two sides of this 
discussion which we know. 


Baldwin: I agree with you in this 


Mr. Baldwin: There is that distinction. On 
the other hand, there is the similarity that 
this legislature is, in both cases, the source of 
the grant of the authority, and ultimately the 
source of any attempt to rectify an imbalance 
which has been established. In its actual 
implementation in practice there is a marked 
distinction between the two countries; never- 
theless, fundementally I suppose you are 
dealing with the same issue. 


Another question is, would you think that 
if this Committee were to recommend, and if 


Statutory Instruments 


June 3, 1969 


Parliament and the House were to accept 
some means such as the establishment of a _ 
committee of the House or a joint committee — 
to look at these problems, that the hearings of — 
the committee should be, in certain instances, | 
in public? Now I mention that because I havel } 
just been over in the United Kingdom where | 
I sat in on a meeting of the Statutory Instru- | 
ments Committee and I was quite impressed 
by it, but they met in the bowels of West- | 
minster and no more of the public were pres- | 
ent. I am not suggesting that we look forward | 
to sensationalism but there are times when | 
sitting in public might really be useful and | 
this issue was put to me very plainly by some | 
of the members of the committee who were | 
very unhappy about some of its results. o | 


Dr. Baum: I wonder whether there is not a 
conflict of purpose in terms of a committee on 
statutory instruments sitting in closed session 
on an on-going basis. I would think that it 
would be highly desirable to hold as much by 
way of public hearing as is possible for the | 
efficient operation of a committee. That is not | 
intended to back out of the question, but it | 
does seem to me that the preference ought | 
to be openness. With the administrative con- | 
ference, consideration is now being given © 
to publishing, in document form, the back- | 
ground papers prepared in terms of the han-_ 
dling of individual problems coming before © 
the conference, so that there can be better — 
understanding of the resolutions of the con- 
ference. I think that so much goes to waste | 
with closed hearings, which ought to be open, © 
unless there is some sound good reason for | 
keeping a hearing closed. There must be a 
really good reason so that if you projected it © 
to the public you could say the public ought | 
not to know about this, and you could feel in | 
all honesty that if you went before your con- | 
stituents and said to them, “You have no 
right to know about this because it dealt with 
the following matter”, you would feel they 
would understand. That would tend to be mi 
approach to the problem. 
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Mr. Baldwin: I have another question. | 
Assume that we were to consider something © 
along the lines of the British practice—I | 
mean, purely hypothetical, because I have my ' 
own doubts about it in its entirety. As you 
know, they have fairly limited terms of refer- | 
ence, and the appropriate standing order, | 
which I think has been recently amended, — 
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inhibits the full examination. It is only in 
certain cases, I think, retroactive and has an 
I unusual impact. You are probably aware of it. 
Have you given any thought to the extent to 
which there should be certain limitations and 
what those limitations might be; both in 
terms of practicality of a parliamentary com- 
mittee which has limited time and opportuni- 
ty and the apparatus. 


; Dr. Baum: I would tend, at the conference 
or committee, to take a general look at the 
_ kinds of problems that it has and then on the 
basis of its own experience draft a frame of 
reference to put before Parliament or whom- 
ever it will be and then proceed according- 
_ ly. My opinion is that it would be undesirable 
to draft a frame of reference too narrowly. I 
would not do that. I think you would want to 

fulfil certain functions and it would be desira- 
i ble to be open and flexible so that you could 
constantly, on an ongoing basis, redefine. So, 
that at the end of the year three you do 
not find yourself in a position where your 
_ jurisdiction is this; therefore, you cannot deal 
with this related problem, you have to set up 
another committee and then establish liaison 
between one committee and another commit- 
- tee and the process tends to break down. 


: Mr. Baldwin: I have one more question and 
then I am finished. Would it be your judg- 
ment that there is an increasing tendency on 
the part of Parliament, in fact all govern- 
ments, to seek more power and more flexibil- 
_ity in that they are free to act and to change, 
without having to go back too frequently 
to the legislature which grants them their 
powers? I base that on an examination of the 
“most recent issue of the OECD report which 
includes, as you know, a very large number 
of the democratic countries. I note that in 
their report the accent is all on this flexibili- 
ty, the opportunity to move quickly, speedily, 
efficiently and to change course from time to 
time. They are thinking in terms of monetary 
crises and exchange and so on, but it is obvi- 
ous what they are driving at as I see it and I 
was wondering if this is your view, that there 
is this phenomenon. 


Dr. Baum: I think there may be but, if 
there is, in part, if one can use the term 
“fault”, it is the fault of the legislature for 
not structuring its functions and its opera- 
tions in such a way that it can perform and 
do the jobs that must be done when you are 
working in a complex, industrial, urban kind 
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of society. When you are building a nation, 
you must be able to be responsive to the 
needs of the people. I am using the word 
“you”, that maybe improper of me to do so. I 
am talking about the States and our problems 
there. If the legislature cannot do it, then 
someone else will, That someone else may be 
an executive, it may be an administrative 
agency or, I might add, it may be the people 
themselves. 


Mr. Baldwin: Of course, I am thinking in 
terms of some years ago when we had an 
exchange crisis and the government of the 
day, faced with this during the course of an 
election campaign, was compelled to deal 
with this in part by exercising what has been 
charged since was an illegal use of the cus- 
toms tariff regulations and other regulations. 
I will not go into details but this involved 
hundreds of millions of dollars. The sugges- 
tion was then made you exercised powers 
that were there but you did not exercise them 
legally. There were powers but you did not 
proceed properly. Of course, the government’s 
answer was this was a crisis; Parliament was 
not in session; if we had waited especially 
during the course of an election campaign 
until after the election and the new govern- 
ment, such as it was, was going to summon 
Parliament by that time irreparable damage 
would have been done. 

This is the sort of thing which governments 
are now saying. They do exist from time to 
time. I am not an advocate of it, do not 
misunderstand me, but this is a fact of life 
which we have to deal with. We are, there- 
fore, asking for more power and more flexi- 
bility; consequently, while we oppose it, I 
certainly oppose it whenever I can, not 
always too successfully, I ask if this does not 
emphasize the need for the sort of control 
which we are trying to discuss in this 
committee? 


Dr. Baum: Yes. 


Mr. Baldwin: It was a hell of a long ques- 
tion for a short answer, but thank you 


anyway. 


Mr. Gibson: Mr. Baum, I am very interest- 
ed in your presentation. We have been strug- 
gling with the problem of a review committee 
of some kind, statutory review, regulatory 
review, and it seems to me it breaks down 
into two aspects: one the complaint aspect or 
perhaps the investigatory aspect and second, 
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the corrective aspect. On the complaint as- 
pect, it seems that we run into the problem 
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of a multitude of regulations and whether we 
should set up some form of machinery to 
check every single regulation or whether we 
should simply have a spot-checking, some- 
thing like a law society, accounts division, 
discipline committee, pouncing on a depart- 
ment and taking the regulations from one 
department and zeroing in on them and look- 
ing them over. Which of those two, if either 
of them, would you comment on that aspect 
of it. The second feature is once a complaint 
has been made, for instance, suppose Mr. 
MacGuigan of our Committee were to say, “‘A 
subcommittee will take a look at the Post 
Office regulations and would they please read 
them over and in a month report back what 
they find’? 


Dr. Baum: He would be a monster to do 
that! 


Mr. Gibson: The practical problems are 
tough and I wonder whether there should be 
a different group handling the investigation of 
the regulations from those who, having seen 
the complaints, deal with them from a semi- 
judicial point of view. 


Dr. Baum: My opinion is that I would not 
want any group to be burdened with the ne- 
cessity for reviewing the rightness or wrong- 
ness of any agency regulations. Rather, what 
I think might be useful is to have as an on- 
going kind of effort an attempt made to help 
agencies structure a process of decision-mak- 
ing and a means in terms of that structure 
for ensuring that those who are charged with 
implementing regulations know and with rea- 
sonable certainty understand the import of 
those regulations. 


Mr. Gibson: You pointed out that a fellow 
at the Post Office would be deluged with 
regulations. What I had in mind was that he 
would not be if he picked ten at random. 
What I am thinking is, perhaps, cannot we do 
it that way? Start very simply, say, take one 
or two regulations from a department, look 
them over and start small, in other words. 


Dr. Baum: If I had the opportunity or the 
responsibility of looking at the postal service 
I would be more interested in knowing how 
they shape their regulations than what their 
regulations were. I would be more interested 
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in knowing how then ensured that those regu- 
lations were carried forward by those 
charged with that responsibility. I have been 
in several agencies in the States where the 
order was promulgated on high and never 
reached the man in the field. Those matters, I 
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think, are of primary concern because you 
have entrusted to the agency the responsibili- 
ty for exercising its judgment about what its 
decision will or will not be in given matters. I 
would hesitate to have a legislature step in 
and do the same thing all over again. 


I would rather have a legislature and an 
executive try to ensure that the agency for- 
mulates its regulations fairly in terms of a 
fair process. Whether the regulations are 
right or not all the time is not the important 
matter. Sure, you want to strive for it, but 
people are only people. Those regulations 
should be made known to the public except 
where there is good cause for their not being 


made known and those regulations should be — 


carried forward in a way that will see that 
they are faithfully and equally executed. 


Mr. Gibson: I hope you will not mind my 
being critical, but we meet, say, two days a 
week for an hour and a half. How can we 
possibly spend our time doing that? I thought 
we were set up to spot check the depart- 
ments’ regulations and perhans take one from 
the Post Office, one from the Defence; take a 
look at the regulation, read it over to see what 
we find, whether it comes within the power 
of the officer who made the regulation and if 
it does not, give it all the publicity in the 
world then. 


Dr. Baum: You know best your problems in 
terms of time. In the United States there is 
somewhat the same press of time, but the 
Congress, the executive, and the agencies felt 
that it would be worth while establishing a 
conference where people would devote what- 
ever time was necessary with adequate com- 
pensation toward understanding the structure 
of agency decision-making and applying 
themselves to that structure in terms of 
fairness and openness. 


I think it is a great problem that you have, 
but I would think that you are saddled with a 
great responsibility; that is, if you are part of 
a law-making body, then I think you have to 
ask yourselves—and again, pardon me for 
putting it in this way. I use “you”’. It is just a 
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law professor’s way of doing something, a 
lawyer’s way, and I am also in the unfortu- 
nate position of formerly being a newspaper 
reporter, sol... 


: Mr. Gibson: Very interesting. We like your 
approach. 


_ Dr. Baum: You have to ask yourself, in 
view of what your responsibilities are, wheth- 
er those responsibilities can be met in terms 
of what is available to you. If they cannot be 
met in terms of what is available to you, then 
there has to be a redefinition either in terms 
of primary goal or in terms of acquiring the 
addition capabilities in terms of making time 
available to do the job that has to be done. I 
grant that if you are working on two days a 
week, or two hours, or whatever it is... 


“Mr. Gibson: In this Committee. There are 
wo or three other committees... 


. Dr. Baum: Sure. 
I Mr. Gibson: ...and there is the House. 


“Dr. Baum: Right. I think there has to be a 
redefinition of some sort. In the United States 
we set up the conference and we gave to 
subcommittees who went out and contracted 
with people responsibilities in terms of spe- 
sific assignments, reporting back to the full 


(ee 2 ; ; F 
tonference for consideration, deliberation, 


and resolution. This is time consuming but I 
think it is much more profitable than—if I 
may be very blunt—in taking on a seriatim 
p asis a look at particular regulations and ask- 
ng, “What about this’? 

‘ 
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“Mr. Gibson: Are you aware that there is 
iome sort of a check on regulations in our 
Privy Council office? They are not just 
utomatically promulgated. We are not 
tisfied that this is very good, but there is 
e sort of review. 


- Dr. Baum: I would be very interested in 
seeing the documents in terms of the kind of 
teview given by the Privy Council office to 


egulations. I would be interested to know 
ak all regulations are presented to the 


ivy Council office; that is, whether agencies 
0 not have policies that never take the form 
but tantamount to 


of regulations are 


regulations. 

’ Mr. Gibson: We hope to put all that in the 
gublic records later this month. 
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Mr, Baldwin: That is like asking the bride- 
groom at his wedding if his bride is good 
looking, 


The Chairman: Mr. Gibson, do you have 
any further questions? 


Mr. Gibson: Yes. I cannot be satisfied that 
we would have this deep knowledge. We are 
required to come up with real practical re- 
sults after digging into the entire adminis- 
trative review that you contemplate. I would 
think this would be more the function of a 
joint committee of the House with political 
scientists and sociologists as well as lawyers 
on it. 

It would be interesting to know what Mr. 
Baldwin thinks of that. 

I do not think we have the time in our lives 
as they are here to do it within a year. Per- 
haps within four years we might. 

We have been told that the control of these 
regulations needs direct review, and it seems 
to me that there should be some way. Per- 
haps it would be some token sampling if 
every Member of Parliament were given 5 
regulations taken over, say, 20 departments 
and asked to report back to this Committee. 
We would have some sort of practical or 
impractical suggestions, but a suggestions 
that would focus on the lack of any sort of 
legislative zeroing-in on these regulations. 


Dr. Baum: I think it may be possible for a 
legislature to say to the administrative 
apparatus of government, ‘‘We have a policy 
of openness”—if that is your policy—and we 
prefer to see decisions of policy wherever 
possible. We would like to see you as agencies 
formulate policy wherever possible’. 

Understand that you do not cut back the 
opportunity to experiment and to change 
course, but announce your decisions of policy 
publicly. State your reasons in terms of your 
policy decisions. Set a structure for the 
implementation of those policy decisions. Set 
it publicly. To the extent possible let us have 
your experience, generalized, but your 
experience nevertheless. 

These are things that I think a legislature 
can do quite aside from ongoing study as a 
matter of national policy. You can state, can 
you not, how you want your administrative 
apparatus to act as a matter of national 


policy. 


Mr. Gibson: I think there is a lot of merit 
in what you say. It certainly opened a closed 
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door in my confused head, and I think that 
there is a lot of merit in it. Thank you. 


The Chairman: Are you finished, Mr. Gib- 
son? 


Mr. Gibson: I was sort of struck with a 
bomb there. This to me is very interesting. 
Should part of our function be then to not 
only review and suggest changes in the regu- 
lations but really to dig into the theory and 
principles and to put some thrust into the 
administrative law in the country in the form 
of a paper or reports that would really direct 
these boards on principle? 
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Dr. Baum: I think so. I think that in this 
regard I would urge you, if the experience of 
the United States has value, to put in a prop- 
er scheme of value the role of judicial 
review, the role of the courts, and what I am 
saying is the limited role of the judiciary. 


The Chairman: I am not trying to rush 
VOU 


Mr. Gibson: No, that is all right. 


The Chairman: If there is anything else you 
would like to raise, perhaps you could come 
back later. I have a few questions to ask 
afterwards, and I am sure that our Assistant 
Counsel, Mr. Morden, will have some; so you 
are certainly welcome to come back at any 
time. 

I wanted to return to the matter that I 
raised tendentiously during Mr. Baldwin’s 
comments, about the differences between our 
systems. To highlight that, I will take some- 
thing at random from the Canada Labour 
(Standards) Code Act, Section 34D., “(1) The 
Governor in Council may make regulations.” 
The Cabinet, in other words, may make regu- 
lations. This is pretty well the standard 
phrase in Canadian statutes. Another phrase 
which occurs from time to time can be found 
in Section 41, subsection (2) of that Act: 


41. (2) The Minister may, by order, 
exempt any employer from any or all of 
the requirements of subsection (1). 


We have Orders in Council. which are made 
by the whole Cabinet, and ministerial regula- 
tions which are made by the Minister, which 
we suspect in practice means that they are 
made by his department. We can probably 
say that this is the typical instance of rule- 
making in Canada. What I think you might 
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help us with, Dr. Baum, is to contrast this 
with the American system. As I understand 
it, the Presidential proclamation or order 
would be comparable in the American system. 
I do not know whether the power which is 
being expressed is an original power or if it 
is a statutory power. If it is an original pow- 
er, then perhaps that is not comparable. 
However, what is there in the American sys- 
tem that is comparable to our system of regu- 
lations through Order in Council? 


Dr. Baum: There are original powers in the 
Executive, in terms of the function of the 
President as stated in the Constitution, as 
Commander in Chief of the Armed Forces in 
the powers attendant thereto, for example. 
There are, however, statutory powers also 
given to the President. When the administra- 
tive study groups of the United States Con- 
gress inquired into the functioning of the 
administrative agencies of government, they 
drew no warranted distinction between those 
administrative agencies which were a part of 
the Executive and those which I call the great 
independent regulator agencies, that is the 
statutory agencies. 

The Supreme Court of the United States, in 
considering regulations promulgated by the 
President, must be sure that those regulations 
are constitutional, that is, that the power 
exercised by the President is power that is 
either original to him or that comes by grant 
of statute or—because the President obvious- 
ly, as an individual, cannot promulgate these 
regulations—there is a delegation of power: 
for example, a delegation to the Secretary of 
Defence to promulgate an industrial security 
program requiring, for instance, individuals 
who work for aircraft plants to have an 
industrial security clearance before they can 
have access to certain otherwise classified 
information. In matters coming before the 
Supreme Court, the Supreme Court asked the 
question, whether the Secretary of Defence in 
fact exercised the powers given to him by the 
President. It wanted to be pretty sure that he 
had, and had done so properly, because of the 
constitutional nature of what was done, that 
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is, the constitutional impact of the powers 
exercised on individuals; for example, the | 
man who could not get into the plant because | ‘ 
he did not have clearance. Therefore, there 
was a fairly tight reading by the Supreme | 
Court in this regard. 
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'. The powers of the President are rather 
substantial in terms of original powers. He 
: the power of Commander in Chief; as 
‘Commander in Chief he can take a great 
many actions without any legislative clear- 
ance, without any statutory clearance. Where, 
however, statute is promulgated, and we are 
not dealing with original powers of the Presi- 
ident, generally speaking, where rule-making 
powers are granted in a statute, that rule- 
making power generally reads, “to make such 
rules and regulations as are necessary for the 
‘effective carrying out of the statute;” that is, 
there can never be rule-making power that 
transcends the original goals of the statute. 


_ In terms of what I said originally, where 
you have a broad grant of authority and then 
you have rule-making power under that 
broad grant of authority, then you can deal 
with very substantial rule-making power; 
however, the Administrative Procedure Act 
‘equires that where formal rule-making 
power is used, that that rule-making power 
nust be used except in given circumstances. 
There are some exceptions. Except in given 
‘circumstances there must be public notice of 
the intent to promulgate a proposed rule, a 
statement of the proposed rule, the opportun- 
ity to comment, not in terms of cross-exami- 
nation, not in terms of an adjudicatory hear- 
ing, but comment on the rule. When the agen- 
yy then promulgates the rule, it must do so 
publicly; it must state the rule, and it must 
offer a brief explanation of what the rule is 
adverse to mean and why. If an individual is 
t 


idversely affected by that rule—leaving out 
ne lawyer’s questions of when he can come 
efore the court—and he comes before the 
court at a given point, that rule can be chal- 
lenged in terms of whether or not it bears a 
asonable relationship to the purpose of the 
tatute. Does that answer the question, Mr. 
hairman? 


The Chairman: Yes, in part. What you have 
old us is certainly of considerable assistance. 
The broader question is this: how important 

this part of the American system, as 
opposed to regulatory or agency rule-making? 


| Dr. Baum: Agency rule-making, I think, 


constitutes a very major portion of the 
American administrative system. I think it is 
ir to say, though, that a good many agen- 
ies fail to use the rule-making power given 
hem and make decisions without those deci- 
ms being known. What Professor Davis is 
urging and what I am urging, at least in 
7 20341—23 
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terms of the United States, is that rule-mak- 
ing power be used. 


The Chairman: Yes, what I am getting at, 
though, is this: Since it seems that in our 
system the weight of regulation-making is 
through the Cabinet or through ministers, 
how much of what you have suggested as a 
policy of openness, which obviously could 
pertain to regulation-making by agencies, 
could pertain to and should pertain to regula- 
tion-making by the Cabinet? Perhaps I should 
add that there is a long tradition of Cabinet 
secrecy involving everything that goes on 
concerning the Cabinet: those Cabinet Minis- 
ters who are members of a Cabinet commit- 
tee, the numbers of a Cabinet committee, 


even the names of Cabinet committees, 
HCl. 
® 1110 
Dr. Baum: Recognizing my earlier 


expressed caution in terms of speaking of 
Canadian experience, I would say that I can 
see no reason why regulations promulgated 
through the device of Cabinet could not be 
made public; that is, why could a minister 
not give public notice of an intended regula- 
tion, the opportunity for hearing in terms of 
comment, the promulgation of a regulation 
that bears a reasonable relationship to what- 
ever scheme it is that he is attaching that 
regulation to. Why could there not be fair 
process. What is the need for secrecy? What 
is the legitimate need for secrecy? This is the 
kind of question I would ask. 


The Chairman: Yes. I would like to follow 
that up in this way. To what extent would 
these suggestions you have made be relevant 
to regulation-making by the U.S. Cabinet or 
by the President bringing us back in the con- 
text of the American system because I think 
that you were speaking largely in the context 
of regulation-making by agencies. 


Dr. Baum: When we are dealing with agen- 
cies under the control of the President the 
same rules that I expressed earlier will be 
applicable. When we are dealing with certain 
matters, for example, relating to the armed 
forces, they might not be applicable. There 
seems to be a growing tendency even there 
for openness of announcement of decision pol- 
icy, even in terms of an individual coming 
through the courts in terms of a writ of 
habeas corpus and asking what the Vietnam 


war is all about. 
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The Chairman: Yes. This relates to the dia- 
logue you had with Mr. Baldwin because I 
believe that since regulation-making by the 
Cabinet here appears to be more on an ad hoc 
basis, there is probably for that reason a 
greater tendency for our parliamentarians to 
think of an ad hoc form of scrutiny. Whereas, 
obviously, you have been suggesting a more 
generalized version of this process to us. But 
if the regulation-making is on an individual 
basis, I suppose there is a parallel reason, at 
least, why the regulation scrutiny should be 
on that. Your advice to us would be that both 
should be put on a more general basis. 

I have quite a number of other questions, 
but I will put one to you before I ask our 
counsel for ones that he might have. You 
talked a number of times about structuring 
the process of decision-making. Would you 
care to be more specific about the kind of 
structuring that you have in mind. You obvi- 
ously referred to some of the specific aspects 
of this, but could you state in a fairly con- 
crete way how a legislature might insist on 
the structuring of a process of decision-mak- 
ing. 

Dr. Baum: I think through legislation that 
would require actions as to policy to be for- 
mally stated except for good cause to the 
contrary; that agencies be encouraged—this 
could be done through report—to formulate 
policy; that the use of advisory opinions that 
are published be encouraged and if agencies 
feel they do not have the power to render 
advisory opinions, that that power be granted 
to the agencies. These are some of the devices 
that could be used as well as the use of 
reports on an on-going basis. 


The Chairman: You mean reporting the 
decisions? 


- Dr. Baum: Yes. 


The Chairman: Despite what I said a 
moment ago about giving the floor to the 
counsel, there are several other things I want 
to ask you about at this point. You have spok- 
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en about the fact that secrecy in the US. 
regulation-making system is still pretty prev- 
alent despite the official policy of openness. 
One is tempted to ask at this point what is 
the use of an official policy of openness? How 
much effect has it had? Does it refer to all 
forms or regulation making and why is it 
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more effective with respect to those to which. 
it does refer? | 


Dr. Baum: One could turn the question and 
ask what would happen if there were not a 
policy of openness; that is, would we tend to > 
have less openness than we now have and my | 
guess is we would. Rather the question is how > 
can we encourage more openness. I really 
think this can only be done by on-going dis-— 
cussion and communication with the agencies 
which comes another key recommendation | 
and that is the use of something like an. 
administrative conference. 


Professor Davis has shown with his illus- 
tration with the U.S. Immigration Service 
what can be done. I have worked with agen- © 
cies in the past. At one time I was an. 
employee of the federal trade commission and 
attempted to help establish a trade regulation — 
rule division and the advisory opinion divi- 
sion, both of which whose function is to ren-_ 
der opinions for rulings in advance of the 
actual problem being presented through 
adjudication. In addition to that, I 
encouraged and there was established at the 
agency—not necessarily through my encour-_ 
agement—the office of program review. That 
is, through legislation why could not the Par- 
liament establish in agencies or in selected 
agencies a program review unit, the function — 
of which should be to help establish a pro- 
gram for the agency in terms of a utilization 
of manpower and moneys so that the agency 
can be somewhat more effective? Instead of 
having an agency consisting of five bureaux 
none of which may know completely what the 
other is doing and each of which is going 
after its own goals. A program review unit 
could bring cohesion and could articulate for 
the benefit, not only of the agency, but of the 
public and the legislature, just what that 
agency is about, what it is doing. 


The Chairman: Mr. Morden. 


Mr. J. W. Morden (Assistant Counsel to the 
Committee): Professor Baum, if I might refer — 
to one sentence in your written presentation | 
as a basis for discussion. Beginning at the | 
bottom of page 1: | 


Even the loose requirement that there be. 
some intelligible standard in the legisla- 

tion to confine and direct the agency has ¢ 
been dropped. i 


You are referring to the United States law on — 
this. Can you formulate in any satisfactory _ 
way how enabling legislation should be 
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have some definition in it or some delineation 
of scope. 
_ Dr. Baum: It certainly would be desirable, 


i 


yes. 
Mr. Morden: You say it would be 
|desirable? 


Dr. Baum: Yes. 


2 Mr. Morden: Would you agree with the 
‘position, if we can give some meaning to the 
words, that as a matter of good law-making, 
lit is not necessary to insert in the enabling 
legislation, an intelligible standard? 


_ Dr. Baum: You tell me whether I am cor- 
‘rect in this judgment I am about to give 
because I am not sure that I am, but tell me 
if I am. In Canada, or in the Commonwealth 
by and large, the courts will look at the legis- 
Tation and be bound only by the face of the 
legislation. The courts will not look behind 
the legislation in terms of legislative intent. Is 
that a proper statement, by and large? 
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. Mr. Morden: I am sure the Chairman could 
perhaps give a more satisfactory answer, than 
I, but I think, from what little I know, that 
‘American courts interpret legislation more 
imaginatively than do Canadian or English 
courts. But principles of interpretation are 
quite malleable I think in all courts, depend- 
‘ing on what result the court wants to achieve. 
_ Dr. Baum: The reason for throwing off the 
statement is this. If legislation is needed to 
make the courts more malleable it might be 
desirable if you had such legislation which 
‘would compel the courts to look at legislative 
history. Then I think that a great deal could 
‘be done, at least in terms of major legisla- 
‘tion, in terms of establishing rather clearly 
what it is that is of concern to the legislature. 
In the States we have a clear process for 
ooking at legislative history and any tax law- 
‘yer, any trade regulation lawyer, any securi- 
‘ties lawyer knows where to go to find out 
‘what that legislative history means section by 
isection, clause by clause. I am a securities 
‘lawyer, a trade regulation lawyer and a 
labour laywer. If you could do that, if you 
‘could get legislation which would compel the 
courts to look at legislative history then, 
through the device of legislative history, 
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through committees, through conferences, 
though debate, through the use of more man- 
agers and so forth, you could establish very 
clearly, with some legislation, what it is that 
you are about, what it is that you want, and 
this could act as an effective anchor on the 
use of rule-making power and I think it 
would be quite useful. That was my reason 
for mentioning at the beginning the difficulty 
in terms of judicial review. 


Mr. Morden: I gather that your general 
position on this question is that the result 
arrived at in the United States, which gener- 
ally appears to be that legislative grants of 
authority make rules that can be quite wide 
and do not have to contain an intelligible 
principle works against a background which 
allows courts to look at legislative history and 
perhaps distill come channels, whereas it 
might not work in Canada because judicial 
interpretation of statues is more restricted. 


Dr. Baum: Yes, and that is why perhaps 
the problem may be greater in terms of set- 
ting up some sort of mechanism for inducing 
a structuring of agency decision-making in 
Canada than it is in the States, though I must 
say that it is pretty important in the States. I 
would add, too, that in the introduction of 
legislation I would think in Canada, and I 
know it to be true in the States, the role of 
the Attorney General, the Minister of Justice, 
can be quite significant—whether it is or not 
is another matter. But, for example, on advis- 
ing the Congress when the executive is 
proposing legislation through a particular 
congressman on the constitutionality of that 
legislation, the Attorney General also per- 
forms an important function in the States. By 
way of example—when the Freedom of In- 
formation Act was promulgated the Assistant 
Attorney General in charge of the Office of 
Legal Counsel was asked through the Attor- 
ney General, and thus the President, to pro- 
mulgate guidelines applicable to all agencies 
in the enforcement of the Freedom of Infor- 
formation Act so that there was a standard 
applicable to all agencies of the federal gov- 
ernment. The same office of legal counsel 
provided the staffing for the administrative 
conference. So that the use of the Minister of 
Justice—again, understand the caution that I 
am using in these examples—in terms of 
advising as to the intent and, if you will, 
constitutionality of certain legislation con- 
cretely in terms of making available memo- 
randa that has guided him to relevant parlia- 
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mentary committees could be useful. And in 
terms of the implementation of legislation, 
again, the preparation of memoranda or 
guidelines for relevant agencies can be useful 
in creating a form of standardization 
uniformity. 


Mr. Morden: Thank you, Professor. I won- 
der if I could ask one or two questions relat- 
ing to the operation of the Administrative 
Procedure Act as it bears on rule-making. 


Dr. Baum: Yes. 


Mr. Morden: You referred to it and indicat- 
ed that it does something to encourage open- 
ness in rule-making. Has it in your view 
achieved a significant improvement in the 
processes of making rules over that which 
existed prior to 1946? 


Dr. Baum: Yes. The use of the federal 
register, for example, is a result of the pub- 
licaton of rules. 


Mr. Morden: As a practical matter, and 
I have a copy of the Act here, Section 4 deals 
with law-making generally. I believe Profes- 
sor Abel, a previous witness before this Com- 
mittee, referred to this. This sets forth mini- 
mum _ standards—maximum standards can 
perhaps be found in individual statutes—and, 
in part, reads as follows: 
General notice of proposed rule-making 
shall be published in the Federal 
Register. 


Then it confers certain rights on persons 
affected. But it gives the agency power to 
except itself from the general requirement 
merely by making a statement, and this is 
quite a narrow question, to the effect that 
notice and public procedure thereon are 
impractical, unnecessary or contrary to the 
public interest. Have agencies abused this 
power? 


Dr. Baum: No. 
Mr. Morden: They have not. 


Dr. Baum: No, because in the final analysis 
they would be forced to justify the use of that 
reason before any reviewing court. 


Mr. Morden: I see. They have to make the 
finding and then justify it. I think some peo- 
ple would think that any hurdle, procedure or 
step that an agency has to encounter in get- 
ting on with the job could be characterized as 
impracticable. 
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Dr. Baum: No, I think that the people who 
staff agencies by and large, like most other 
people, want to get on with their job and by 
and large want to do a decent job. I think 
there is in every agency of every government 
a core of people who want to do even a 


first-class job and they want to do what is 


fair, what is decent, and I would not impute 
to an agency malevolent purpose or gross 
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negligence. I do not think that they always > 


try and take the easy way out. I think some- 
times agencies work very hard to do what is 


fair, sometimes to their own detriment in 


terms of getting on with the job. It seems to 
me that establishing lines of communication 
on an ongoing basis between the legislature 
and the agencies and the executive and the 
public at the very least would serve to 
encourage confidence, one in the other. 


Mr. Morden: The Act goes on in Section 7 
to lay down a hearing procedure which I 


understand is to apply where the relevant — 


statute provides that regulations shall be 
made after a hearing. 


Dr. Baum: Yes, this is where by statute the — 
agency is required to engage in rule-making } 


on the record. 
Mr. Morden: On the record. 


Dr. Baum: There are very few agencies 


that have this kind of responsibility. Those 


that do have an impossible job. The Food and 
Drug Administration is such an agency. A 
rule-making hearing on the record is one 
that is adjudicatory in nature with the right 
of confrontation, cross-examination, and con- 
tains the kind of evidence that must be 


entered in an adjudicatory type proceeding — 


subject to the rules of the Administrative 
Procedure Act. 


When you are dealing with a rule that 
involves literally hundreds or perhaps thou- © 


sands of people, can you imagine the difficul- 
ty in holding a rule-making proceeding on the 
record? It may be nicely judicious, but it is 
thoroughly impractical and in the final analy- 
sis works to the detriment of the public. 


Mr. Morden: That is pretty well the ques- 
tion I was going to ask you; that is, how can 


you judicialize to that extent what a legisltive | 


function is? And you say that it does not 


work. i 
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_ Dr. Baum: I think, perhaps, really, that 
‘kind of proceeding is more applicable to rate 
proceedings, for example, involving utilities 
in terms of establishing a rate. Now, is a rate 
an adjudicatory proceeding or a rule-making 
‘proceeding? This is a way, perhaps, of satis- 
fying that limited kind of function. I think 
‘that it is possible to hold an adjudicatory 
\proceeding of the rate of the X Y Z utility 
‘company where your order is going to be a 
‘specific order attaching to them and, yet, do 
you call it an adjudicatory proceeding or do 
you call it rule-making? 


_ Mr. Morden: In any event, you say that 
rule-making that has to be proceeded be 
hearing and decision on the record is relative- 
ly rare? 


. Dr. Baum: Yes. 
-Mr. Morden: Thank you, Mr. Chairman. 


_ The Chairman: You have mentioned quite 
a number of times in quite a number of con- 
‘texts this morning, Dr. Baum, the Adminis- 
itrative Conference of the United States. I 
‘wonder if you could tell us a little bit more 
about this in a general way and also suggest 
isome sources whereby we might improve our 
knowledge of it? 


_ Dr. Baum: The Executive Director of the 
‘Administrative Conference is Professor Jerre 
‘Williams, formerly of the University of Tex- 
as, and he is a first-rate individual. The terms 
of reference of the Conference are quite 
broad and I think generally relate to improv- 
ing the efficient and fair operation of adminis- 
‘trative agencies in the United States at the 
federal level. 

_ The composition of the Conference consists 
of representatives of administrative agencies, 
lof the Congress, and of informed members of 
the public including academics. 


The Chairman: Who chooses these 
members? 
Dr. Baum: The President. 

The Chairman: He _ designates which 


administrative officials will be there as well? 
Dr. Baum: Yes. 


The Chairman: How large is the whole 
body? 
Dr. Baum: I believe it consists of about 80 
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people. I am not sure of that figure, I am 
‘sorry about that. I am just not sure of the 
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figure. The Conference is funded by the Con- 
gress. It had a $250,000 limitation on an annu- 
al basis. Recently the Administrative Law 
Section of the American Bar Association by 
resolution recommended that this ceiling 
be lifted and that the Conference be funded 
in terms of whatever was necessary to do the 
job. 

The Conference .makes recommendations, 
in essence, through the form of resolution 
adopted by the Conference sitting as a whole. 
The recommendations generally flow from 
background papers frequently commissioned 
out to academics and to others. On the basis 
of these reports, and the information coming 
through the reports I might add, often is 
information made to the individuals charged 
with the responsibility for preparing the 
report by the affected administrative agency. 

It is my understanding that there is a rath- 
er free flow of information. The reports are 
freely discussed in conference, resolutions are 
drafted and accepted or rejected, the setting 
votes are recorded, and reasons for any dis- 
sent incorporated. They are forwarded to the 
relevant bodies, whether it be the Congress 
or the President. Some recommendations 
relate only to agencies, and accordingly, are 
sent to those agencies. 

The proceedings of the Conference, we 
hope, will be published in full; that is, the 
background papers, the resolutions, any dis- 
senting vote, and the reasons why. 


The Chairman: When was the Conference 
first set up? 


Dr. Baum: About two years ago. It flowed 
from an interim body that was charged with 
specific responsibility in terms of looking at 
the operation of administrative agencies. It 
was called the Administrative Council. Out of 
this interim body was created this ongoing 
permanent body. 

I might add that there is now another 
recommendation to establish an administra- 
tive justice centre which would be quite aside 
from the Administrative Conference. The 
function of this centre would be to provide 
ongoing training to the legal officers of the 
federal government—the hearing examiners, 
for example, and the lawyers. It would con- 
tinue legal education, if you will, for them, 
acquaint them with their responsibilities, and 
recruit. You see, it would be a way of recruit- 
ing new people for the federal service who 
would be competent people. It would perform 
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a somewhat different function than the 
Administrative Conference. 


The Chairman: How large would the per- 
manent staff of the Administrative Confer- 
ence be? 


Dr. Baum: I doubt whether it would be 
more than four to six. 


The Chairman: I see. 


Dr. Baum: I could be wrong on that, but 
the professional staff would probably be of 
that number. 


The Chairman: Yes, and how many days a 
year would you say that the full Conference 
was in session? 


Dr. Baum: I could not estimate that, I am 
SOrry. 


The Chairman: 
number? 


Would it be a small 


Dr. Baum: I think it is in session a fair 
number of days. I think that there is thor- 
ough consideration given to the problems put 
before the Conference. I have papers I can 
make available to the Committee relating to 
the Conference. 
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The Chairman: That was the other question 
I was going to ask. What documentation could 
you draw to our attention? Would you be able 
to send us something? 


Dr. Baum: Yes. 


The Chairman: Thank you. Madame 
Immarigeon is one of our staff and we are 
very pleased to have her ask a question. 


Mrs. H. Immarigeon (Research Branch, 
Library of Parliament): I would just like to 
ask a question about the publication of regu- 
lations. You have in the United States the 
publication of court regulations, but from 
what you said, I understood that all regula- 
tions are not published. What is the criterion 
for publication or for nonpublication? 


Dr. Baum: When an agency chooses to call 
something a rule, then it is required to con- 
form with the Administrative Procedure Act. 
When an agency has a practice, which it feels 
for one reason or another does not rise to the 
level of the rule, then it may feel that it need 
not conform to the Administrative Procedure 
Act. 
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Mrs. Immarigeon: In other words, it 
depends on the agency’s decision whether or 
not it will be published? 


Dr. Baum: Right. 


Mrs. 
control? 


Immarigeon: There is no_ other 


Dr. Baum: No. My own approach would be 
to forget whatever definition we might give to 
a rule and simply encourage agencies to for- 
mulate policies and practices, to make those 
policies and practices open; to state what 
impels the agency to the particular policy or 
practice. 


The Chairman: Is there any reason, in your 
opinion, any given regulation should not be 
published? What types of regulations are 
there for which publication would be a bad 
thing? 


Dr. Baum: That is a very tough question to 
answer, I have been asking myself that ques- 
tion. I do not know. Suppose you had certain 
regulations relating to recruitment, say, in 
highly sensitive defence positions. Would you 
make them available? I do not know. Perhaps 
you should. I suppose the better question 
would be to turn it around and say to the 
agency, “You tell us why you will not make it 
available and we will see whether it holds up 
under the light of day.” | 

There are some regulations that you cer- 
tainly would not want to make available 
beforehand. If you had a change in monetary. 
policy, I doubt whether you would want to 
publish a notice that you are going to have 
the change and then have a run on the dollar. 
I am sorry, you may have the run the reverse 
way. So there is obvious reason sometimes for 
delay, but it is hard, is it not, to think of 
reasons for not making a policy or practice 
available. That is all, I cannot say any more 
than that. 


The Chairman: I have three or four other 
questions. Do you feel that the legislature has 
a particular kind of job and that one can say 
with some exactitude what things should be 
done by legislatures or what degree of any- 
thing can be done by a legislature and what 
should be done by the administrative process; 
the executive, or even the judiciary on the ; 
other hand, taking this, to broaden it, in 
terms of the division of powers, which-is sO _ 
much talked about in the American constitu; 
tion. Do you think that the concept of: the 
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division of power is very helpful in deciding 
on how to arrive at practical solutions in this 
area? 

_ Dr. Baum: No. It seems to me that a legis- 
‘lature wanting to try to fulfil its function 
simply must know whether the statutes it has 
entrusted for faithful execution to particular 
_ agencies are being implemented in a way that 
conforms to legislative purpose. It must know 
_ this not only in terms of determining whether 
initial legislation is being carried out, but to 
determine whether new legislation is needed. 
After all, who is responsive to the people, 
_ directly responsive to the people? It is the 
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legislature; it is not the administrative agen- 
cy, except to the extent that the legislature 
_ establishes the mechanisms and the structure 
_ that makes the agency responsive. So it seems 
to me that the legislature simply must get 
_ involved in this area in terms of its primary 
function of legislation. 

_ President Nixon has said that we have had 
enough legislation in the United States on 
Civil rights; the time has come to use existing 
legislation to fulfil its purpose, the purpose of 
that legislation. Whether or not he is right, I 
do not know. Certainly one must say that if 
existing legislation is not beng implemented, 
_ then the purpose of the Congress is not being 
carried forward and it is not only the role of 
_the President to make sure that that legisla- 
tion is being implemented; the legislature has 
_ some concern, too. 


_ The Chairman: If I may put it this way, 
_ Professor Baum, I think you might very well 
have answered, yes, rather than no, to my 
' question. It seems to me you do think the 
division of power has something to do—at 
| least you think a matter which can be legis- 
/ lated ought to be under the control of the 


_ legislature? 
Dr. Baum: Yes. 


_. The Chairman: So., at least to that one of 
_ the three branches you would give considera- 
. ble scope. May I ask whether you see this in 

terms of positive control or negative control? 
| This is pretty nebulous, putting it in these 

most general terms, but it is perhaps 1mposs!1- 
ble for a legislature to actively supervise all 
that is being done by way of secondary legis- 
lation. Do you think it is generally sufficient 
if the control that is exercised is a negative 
- control; that is, saying no when something Is 
- satisfactory. — 


I 


i 
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Dr. Baum: I think it is difficult to speak in 
terms of positive or negative. I tend to think 
of it in terms of positive. Maybe I will end up 
saying negative by the time I finish explain- 
ing it. Positive in the sense of helping agen- 
cies to establish structures that encourage 
and allow for open decision. The import of 
those mechanisms and structures, may be to 
exert as kind of negative influence on the 
agencies, though I think not. I think it will 
make their job easier and often they would 
enjoy having recourse to such mechanisms 
and such structures, so that when they reach 
decisions they can say, it is not really just us; 
it is the structure. So there can be a sharing 
of responsibility for whatever decision has 
been made. 


The Chairman: Perhaps I can put the ques- 
tion this way. It strikes me that with respect 
to individual regulations that the type of 
legislative scrutiny by the legislature itself 
you would be interested in seeing would be 
only a negative one. You would not want the 
whole mass of regulations to be put before a 
legislature for specific approval. 


Dr. Baum: No, I would not. 


The Chairman: You might be willing to 
concede that it would be desirable for the 
legislature to have the right to negative one 
of those, but at the more general level you 
think the legislature has a positive function to 
perform? 


Dr. Baum: Yes. 


The Chairman: Coming back to the area I 
was exploring with you earlier, how satisfac- 
tory do you find the present degree of 
openness in executive regulation-making in 
the United States? You said you believe your 
criteria can be applied to that. To what 
extent is there sufficient openness in that 
level at present and can you suggest any 
ways in which it could be improved? I think 
this may be of some assistance to us. 


Dr. Baum: All those agencies of the execu- 
tive that operate as agencies operate more or 
less on the same basis as other agencies. 


The Chairman: I am thinking primarily of 
delegation to Ministers, for example, to cabi- 
net Ministers. 
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Dr. Baum: This is pretty clear-cut in the 
States and there are lines of authority and 
responsibility through executive order that 
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make it clear what the authority of a particu- 
lar secretary is or is not. A court, on review, 
will make pretty certain that there is the line 
of authority to the secretary to do what has to 
be done, and, the court will make certain that 
the secretary has acted in conformance with 
the constitution. 


The Chairman: Yes, I recognize that as far 
as jurisdiction is concerned but with regard 
to your council of openness, to what extent is 
this being satisfactorily met in that area? 


Dr. Baum: In terms of secretaries fulfilling 
functions that are similar to functions of 
other agencies, it is being met quite well 
within the broad area that I have already 
carved out; that is, if you are comparing it to 
other agencies. If you are looking at agencies 
that really are different somewhat from other 
agencies, like the FBI, then the answer is no. 
Again, it is consideration of the question of 
whether this agency should or should not be 
subject to the same practices, we will say, as 
other agencies. For example, probably the 
greatest source of information relating to 
individuals rests in the archives of the Feder- 
al Bureau of Investigation. I suppose if one 
were interested in blackmail and had access 
to that particular Bureau—say, if one were 
President and he wanted to make sure that 
legislators acted the way he wanted them to 
act and he had access to the dossiers in the 
Bureau, that would not be a bad thing, would 
it as a tool? Kings have used it before, have 
they not, this sort of device? I do not believe 
it is now being used. I do not know what 
regulations the FBI has over the use. I can 
tell you one experience I had relating to the 
FBI as a lawyer, if you have time, Mr. 
Chairman? 


The Chairman: Certainly. 


Dr. Baum: I had a case involving a young 
man who allegedly stole an automobile and 
took it across State lines; therefore it became 
a federal matter. The only evidence the gov- 
ernment had was a fingerprint. My client said 
he was not there and we had definitive evi- 
dence that he was some place else 24 hours 
before the car was stolen and the car was 
stolen about 800 miles away from where he 
was but he still could have been in the place 
where the car was stolen. But, everything 
rested on one fingerprint, literally one finger- 
print. So, I served a request for the produc- 
tion of the fingerprint analysis on the Attor- 
ney General. 
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The Office of the Federal Bureau of Investi- 
gation is under the Attorney General in the 
structure of government. It is called Bureau 
and it is housed in the Department of Justice 
in Washington on Pennsylvania Avenue. The 
court approved the motion for the production. 


I asked for the production of the original 
fingerprint by way of a secondary motion 
because the picture of the analysis that they 
sent us was inadequate for criminology 
laboratory at Indiana University to come up 
with any kind of analysis. There was too 
much of a smudge. The secondary motion to 
require the production of the original print 
was approved and it was served on the Attor- 
ney General through his representative, the 
United States Attorney. The United States 
Attorney called me and his words were: 
“What the hell do you think you are doing, 
Dan? I have no control over the FBI. I cannot 
compel them to produce anything.” 

Now, that is not the way the organization is 
set up. If he does not have any control over 
the FBI, then who does? If you say no one is 
to have any control over the FBI, fine, say so, 
but state your source of authority. Put it our 
as a general rule. If it is a general rule, if the 
President has said the FBI is to be left alone, 
fine, leave it alone, but state what you are 
doing and why. I cannot see how the general 
public will be hurt. In any event, this is an 


example I think; it may not be a good exam- — 


ple but it is an example I think through per- 


sonal experience of an agency that is part of | 


the executive where certain kinds of rules are 
certainly not made available. 

I do not know what rules the FBI has relat- 
ing to the use of information in its file. Maybe 
there should be no controls; maybe it should 
be totally left open to the director of the FBI 
to use that information as he sees fit. If the 
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leading Republic senator asks for information 
relating to X, Y, and Z, maybe that informa- 
tion should be made available without any 
controls. But perhaps you want controls and 
if you do want controls then spell them out 
by way of regulation. Should these regula- 
tions be made public? I do not know. I have 
to ask the question, why not? 


The Chairman: In conclusion, I would like 
to try to bring you back to Canada again not 
by way of asking you what we should do, but 
by way of asking you to help us in ascertain- 
ing the facts. We, of course, have used a 
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‘questionnaire to many bodies to attempt to 
find out what they are doing and we will be 
having a few of them in oral testimony, but 
one of the most important parts of our job 
and one of the most difficult is just to find out 
what is happening because there is just no 
one person who knows or one group of people 
who know. 


— You have had some experience with 
Canadian agencies, I wonder if you could 
make any comments, either by way of gener- 
alization or by speaking of a particular agen- 
cy of the kind of rule-making it is doing and, 
if you like, the degree of openness of that 
rule-making. 


_ Dr. Baum: I have had experience with a 
few agencies in Canada. My feeling is that, in 
‘part, because of a tradition I am not sure I 
understand there is a tendency, as in the 
United States, to favour secrecy over 
outwardness. 


_ You have agencies established in Canada 
that are working in the areas one must call 
new frontiers. There may be some concern, 
some fear that in announcing new practices, 
new policies that the reasons might change. 
There are other agencies that feel they know 
best what the law ought to be, and maybe 
‘they do. They feel that by open decisions, not 
only the agency is hurt but the individual 
dealing with the agency is hurt. 

- Perhaps the immigration service of the 
United States, by way of example, may be 
able to dispense better justice to the individu- 
al than having a lawyer walk in waving a set 
of regulations and demanding a very high fee. 
‘Maybe these agencies, such as the immigra- 
tion service and customs, are able to dispense 
justice more fairly at less cost than having an 
‘individual walk in with his lawyer, but then I 
think it is a question of values. 

In general, Mr. Chairman, that summarizes 
‘my experience with Canadian agencies which 
do not appear to me to be significantly differ- 
ent from American agencies. 


_ The Chairman: Except that you feel there 
is a greater tradition of secrecy with our 
agencies. 
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The Chairman: You have seen no reason in 
the differences between our two countries, 
our two systems of government, which to 
your mind would justify that greater degree 
of secrecy? 


Dr. Baum: I have a value that I consider 
rather important as an individual. I think 
government should be open so that I, as an 
individual, can make my judgment about that 
government. If, on the other hand, the value 
is different from the point of view of another 
person, if he feels that he can have good 
government and he does not particularly care 
to know what that government is doing, then 
of course, he will make a different judgment. 


The Chairman: Do you have any further 
questions, Mr. Morden? 


Mr. Morden: No, thank you, Mr. Chairman. 
e 1200 


The Chairman: Well, I think we are deeply 
indebted to Dr. Baum for his presentation 
this morning. I understand that he will be 
forwarding to us some additional information 
about the Administrative Conference of the 
United States. It may be that additional prob- 
lems will arise in our minds on which we 
might want to get his opinion through letter 
form, subsequent to our discussion this morn- 
ing. However it has been very helpful to us. 

Obviously the U.S. approach to government 
is somewhat different from ours but perhaps 
ours need not be as different as it sometimes 
appears to us it should be. I think our greater 
understanding now of what happens in the 
United States will be of very considerable 
assistance to us in determining what we 
should recommend as the best procedures for 
our government to follow. 

Thank you, Dr. Baum. 

If there is no further business the meeting 
will adjourn. 
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character, you get that machinery for the 
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51 Cong. Rec. 12980 (1914). 


8. This general power, however, was weak- 
ened when the Executive imposed controls 
under the Budget and Accounting Act of 
1921, 42 Stat. 20, 31 U.S.C. 551-60. Appropria- 
tion requests are submitted to the Congress 
only through the Bureau of the Budget. 
Further, under the Judges Act of 1925, 42 
Stat. 936, the FTC can seek Supreme Court 
review through certorari only through and 
with the consent of the Solicitor General. 
Finally, agency subpoenas may have to be 
enforced through the Attorney General. See, 


Federal Trade Commission v Guignon 390 F. 
2d 323 (8th Cir. 1968). 


9. 51 Cong. Rec. 13047 (1914). 


10. Federal Trade Commission v. Motion 
Picture Advertising Service Co., 344 U.S. 392 
(1953). “The precise impact of a particular 
practice on the trade is for the Commission, 
not the courts, to determine. The point where 
a method of competition becomes ‘unfair’ 
within the meaning of the Act will often turn 
on the exigencies of a particular situation, 
trade practices, or the practical requirements 
of the business in question...” id. at 396. 


11. Kenneth Culp Davis, Discretionary Jus- 
tice: A Preliminary Inquiry, at p. 73 Sie 
Louisiana State University Press). 


12. Id. at pp. 104-05. 
13. Burns Ind. Stats. Ann. 47—855 (1945). ° 


14. The then President of the New York 
Stock Exchange was anxious for broad legis- 
lation which would compel the SEC to formu- 
late rules and announce reasons. He stated: 
“Instead of having a fixed rule of law, which 
can only be changed by an act of Congress | 
and cannot be changed if Congress is not in 
session—instead of having a fixed rule of law, 
we advocate the power being put in a com- 
mission to make those rules and regulations, 
which, if they are wrong, they can immedi- 
ately change.” Hearings on H.R. 7832 and 
8720 Before the House Committee on Inter- 
state and Foreign Commerce, 73d Cong., 2d 
Sess. 726 (1934). 


15. For a specific example of review by a 
Congressional committee of an agency adviso- 
ry opinion see, Daniel J. Baum, The Robin- 
son-Patman Act: Summary and Comment, pp. 
114-117 (1964 Syracuse University Press). See 
also, Hearings on Federal Trade Commission 
Advisory Opinion on Joint Ads before the 
House Select Committee on Small Business, | f 
88th Cong., Ist Sess. (1963). 


16. Formally titled The Public Informa- 
tion Act, the statute, 80 Stat. 250 (1966) is an 
amendment to the Administrative Procedure — 
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Act: For a discussion of its import see, 20 
Administrative Law Review 1-54 (1967). 


«17. See, Kenneth Culp Davis, supra, note 11 
at p. 237. 


. APPENDIX “F” 
“EXTRACT from the FIFTEENTH REPORT 
of the 


‘SPECIAL COMMITTEE ON PROCEDURE 
AND ORGANIZATION, 


Paragraphs 10, and 12, tabled in the House 
December 15, 1964 


_ 10. Your Committee recommends that a 
total of 15 Standing Committees be estab- 
lished with the terms of reference set out in 
paragraphs 11 and 12 below, and that Stand- 
‘ing Order 65 be amended in accordance with 
these recommendations. Two categories of 
‘Standing Committees are envisaged, distin- 
guished from each other by the nature of 
their functions although no terminological 
‘distinction between them is proposed. For the 
purposes of this Report, however, the first 
category may be termed Standing Committees 
on Legislation and Estimates, of which nine 
are proposed, and the second category may 
be termed other Standing Committees, of 
which six are proposed. It is recommended 
that the Standing Committees on Legislation 
and Estimates have terms of reference corre- 
‘sponding to the jurisdiction of one or more 
Government Departments, and that their 
principal function be the detailed consider- 
ation of Estimates of Expenditure, thus reliev- 
ing the burden which currently falls on the 
‘Committee of Supply. They would thus play a 
‘very important part in the financial process, 
‘and would also consider such bills as the 
‘House might refer to them. The other Stand- 
ing Committees would have more narrowly 
‘specified terms of reference, and would be 
concerned with the kind of investigations 
which fall outside the scope of a Committee 
of the Whole House. 


12. Your Committee recommends the estab- 
lishment of the following six Standing Com- 
Mittees, described for the purposes of this 
Report as other Standing Committees, with 
the functions described below: 

(a) Standing Committee on Privileges and 

Elections 

It is not proposed that this committee 
should undergo any change in function, 


Bae.» 


but it should be invested with a prestige 
befitting its special jurisdiction and its 
membership should be selected to refiect 
its seniority. 


(b) Standing Committee on Procedure and 
Organization 


It is proposed that this committee be es- 
tablished on a permanent basis with wide 
domestic terms of reference covering all 
matters relating to the House of Com- 
mons which do not fall within the juris- 
diction of the Standing Committee on 
Privileges and Elections. 


(c) Standing Committee on Public Accounts 


It is not proposed that this committee 
should undergo any change in function. 


(d) Standing Committee on Crown Cor- 
porations 


The function of this committee would be 
to review the activities of Crown Corpo- 
rations, or such of them as are not nor- 
mally examined by the Standing Commit- 
tees on Legislation and Estimates, with 
particular reference to their financial 
condition, current policy and general 
operation. It should not concern itself 
with the details of their administration. 


(e) Standing Committee on Delegated 

Legislation 
The function of this committee would be 
to act as a “watchdog” over the executive 
in its use of the powers conferred by 
statute, with the duty of reporting to 
Parliament any tendency on the part of 
the executive to exceed its authority. The 
committee’s terms of reference should 
exclude it from considering the merits of 
or the policy behind delegated legislation, 
but it would be expected to draw the 
attention of Parliament to any regulations 
or instruments which impose a charge on 
public revenues, which confer immunity 
from challenge in the courts, which have 
an unauthorized retroactive effect, which 
reveal an unusual or unexpected use of a 
statutory power, or which otherwise 
exceed the authority delegated by the 
parent statute. 


(f) Standing Committee on Private Bills 


Your Committee proposes that this com- 
mittee should combine the functions of 
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the Standing Committee on Miscellaneous 
Private Bills and the Standing Committee 
on Standing Orders. There would appear 
to be no good reason for perpetuating 
these as separate committees, particularly 


as the proposed Standing Committees on 
Legislation and Estimates could among 
them dispose of the majority of private 
legislation. 


The Queen’s Printer, Ottawa, 1969 
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MINUTES OF PROCEEDINGS 


THURSDAY, June 19, 1969. 
(11) 
The Special Committee on Statutory Instruments met this day at 9.40 a.m., the 
Chairman, Mr. MacGuigan, presiding. 


Members present: Messrs. Baldwin, Forest, Gibson, MacGuigan, Marceau, Mc- 
Cleave, Muir (Cape Breton-The Sydneys) (7). 


Also present: Dean Gilles Pépin and Mr. John Morden, Counsel and Assistant 
Counsel to the Committee respectively. 


Witnesses: From the Department of Transport: Mr. J. Fortier, Director, Legal 
Services and Counsel; Mr. C. K. Kennedy, Assistant Counsel; Mr. W. F. Elliott, Acting 
Chief, Aids to Navigation Division; Mr. J. H. W. Cavey, Chief, and Mr. W. A. Calladine, 
Harbours and Property Division; Mr. A. G. MacVicar, Meteorological Division; Mr. G. 
E. Easton, Canals Division; Captain G. W. R. Graves and Mr. W. E. Harrison, Marine 
Regulations Branch; Mr. N. L. Yost, Airports and Field Operations Division; Mr. P. S. 
Walker, Chief, Air Regulations and Licencing Branch; Mr. W. P. O’Malley, St. Lawrence 
Ship Channel Branch. 


The Chairman introduced Mr. Fortier and invited him to make an opening state- 
ment. 


On a suggestion by the Chairman, the various directors and branch heads of the 
Department of Transport gave an outline of where the initiative for regulation making 
lies and what consultation takes place before issuance. 


The Committee then proceeded to the questioning of the witnesses during which 
the answers from the Department of Transport to questions 1 and 2 of the Committee 
questionnaire were discussed (See Exhibit Q/). 


On motion of Mr. Marceau, it was 


Agreed,—That all documents, tabled with the Committee and not printed as ap- 
pendices, be made exhibits. 


On motion of Mr. McCleave, it was 


Agreed,—That Extract from 15th Report of the Special Committee on Procedure 
and Organization, paragraphs 10 and 12—tabled in the House December 14, 1964, and 
Footnotes to Professor Baum’s submission, be printed as an appendix to last day’s 
proceedings. 


(See Appendices E and F respectively) 


At 10:05 p.m., the Chairman thanked the officials from the Department of 
Transport for attending, and the Committee adjourned to the call of the Chair. 


Timothy D. Ray, 
Clerk of the Committee. 


| ge EVIDENCE 


(Recorded by Electronic Apparatus) 
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_ The Chairman: The meeting will now come to 
order. We are pleased to have with us this morning 
officials from the Department of Transport. I need 
hardly say that we all regard these hearings of the 
departments as one of the more important parts of 
our work because we hope through the hearings to 
ind out by what process regulations are now being 
nade within the Canadian government. This is 
iously a necessary prerequisite to any recom- 
ndations which we may make concerning the kind 
Mf review which Statutory Instruments should have. 
he Department of Transport representatives are the 
inst of representatives from some four departments 
who will appear before us. We expect next week to 
hear officials from the Department of Manpower and 

mmigration, then the Department of Justice and 
finally a hearing with the Privy Council Office which 
been delayed because of the illness of Mr. Cross. 


I think without any further introduction I will call 
on the Counsel of the Department of Transport, Mr. 
acques Fortier, to make an introductory statement 
ing us an over-view of what occurs within the 
partment of Transport in the making of regula- 
ions. As you will note, Mr. Fortier has brought with 
a small army of experts in the various fields and 
ye can direct particular questions to any of these 
Other gentlemen who are here with Mr. Fortier. 


. J. Fortier (Director, Legal Services and Coun- 
1, Department of Transport): Mr. Chairman, hon. 
mbers, I would like to make a short statement 
bout how, in the Department of Transport, these 
tatutory instruments, the regulations and orders are 
rocessed before being officially brought into force. 
The first step is that a first draft of a regulation is 
pared I would say, in the operating branch con- 
med of the Department by the officers who are 

e this morning to appear as witnesses. The first 
raft is prepared by these officers in consultation 
th the legal officers of the department and this 
first draft is then submitted for approval of the 
Substance and to ensure the material in the regula- 
ion is within the authority given by the statute. 


Once this has been cleared a draft of the regulation 
is then submitted to the Clerk of the Privy Council 
as required under the regulations made under the 
Regulations Act for the draft regulation to be ap- 
proved for form and draftsmanship. 
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Once this step has been cleared if the regulation 
has to be made by the Governor in Council a sub- 
mission to Council is made. Before that is made I 
might say that before the submission is prepared the 
regulation is translated so that it is submitted to the 
Governor in Council both in French and in English. 
If the submission only requires to be made by the 
Minister, instead of a submission to the Governor in 
Council, it is submitted to the Minister of Transport 
to be made. 


The Chairman: Thank you Mr. Fortier. It might be 
useful if we heard from some of the officials—would 
you call these gentlemen “section heads” or what is 
the proper terminology? 


Mr. Fortier: Most of them are directors, heads of 
branches. 


The Chairman: It might be useful if we heard from 
these directors, heads of branches, about where the 
initial impetus comes from to draft a regulation. I 
suppose if they would take a particular example it 
might be of some assistance to us. Who begins to 
think about drafting a regulation, first of all; how 
the problem comes to the Department’s attention, 
and at what stage of the drafting consultation with 
the legal officers, you and Mr, Kennedy, would 
begin? 


Mr. C. K. Kennedy (Assistant Counsel, Department 
of Transport): I could elaborate. 


The Chairman: Mr. Kennedy 
Mr. Kennedy: Yes. I could, perhaps, elaborate a bit 


on that. To give you an illustration, some years back 
an incident arose with respect to a model aircraft on 
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one of the approaches to Toronto airport. In point 
of fact, this model aircraft was caused to come into 
contact with an aircraft in flight and the damage 
done was actually sufficient to cause the aircraft to 
be grounded, It did substantial damage to the air- 
craft. Because of an incident like that, although 
model aircraft never had been regulated before in the 
Department, it was deemed manifestly clear that this 
was a matter of safety of flight which would have to 
be regulated in the immediate vicinity of airports. In 
that case there was formulated a regulation; it was 
discussed with the industry, for example the air 
transport industry and perhaps even the Canadian 
Owners and Pilots Association which existed at that 
time and then it was promoted through the process 
which Mr. Fortier described. 


It is quite common on both the air side and the 
marine side to have prior consultation with people 
who are directly involved in the transportation proc- 
ess. This does not occur in all circumstances but it 
does in a great majority of circumstances, I am sure 
that some of these gentlemen could elaborate further 
on the type of consultation that does take place. 


We are right at the moment in one step of process- 
ing what is called a large standards order for air- 
craft, over 11,500 pounds weight. This order has 
been the subject of discussion with the industry for 
about two years and there have been at least two 
full dress discussions with the air transport industry. 
Thank you, Mr. Chairman. 


The Chairman: I think this matter of consultation 
is one of those that most interests us. It would be 
helpful if some of the heads of branches could de- 
scribe in more particularity the kind of consultation 
which actually occurs with the relevant people in 
that area. Mr. Walker? 
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Mr. P. S. Walker (Chief, Air Regulations and 
Licencing Branch, Department of Transport): Yes, 
Mr. Chairman, initially the proposed regulation or 
the amendment to it would be forwarded by letter 
in detail giving an explanation of the reasons for the 
change or the new regulation to certain national 
organizations such as the Air Transport Association, 
the Royal Canadian Flying Clubs Association, the 
Canadian Owners and Pilots Association. I believe 
there are approximately 12 national associations that 
this sort of correspondence would be directed to. We 
would ask those associations to provide us with the 
comments, the sort of digested comments, of the 
members and we usually ask them if they could 
provide us with it in a matter of some two months’ 
time or thereabouts. On receipt of these replies—we 
have a very good return and nearly always we get a 
teply from everyone—the matter is collated and a 
final product prepared. Then if there are still ques- 
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tions of doubt or differences of opinion we will call 
a meeting of the representatives of these associations, 
As Mr. Kennedy mentioned, on this particular one 
two to three meetings took place before we got 
agreement across the board on all major items and, 
as a matter of fact, on practically all the minor items 
as well. When this has been accomplished and we are 
satisfied that there is agreement within the industry 
and within ourselves then we go forward on the 
procedure mentioned by Mr. Fortier. 


The Chairman: Is it your experience that this is a 
difficult type of agreement to get? 


Mr. Walker: In some cases it is and in other cases 
it is not. Take, for example, a matier dealing with 
perhaps personal licensing only rather than the broad 
aspect of commercial operations: we would not 
necessarily go to all these associations; we would go 
perhaps to the Royal Canadian Flying Club or the 
Air Transport Association, who deal with flying 
training and this sort of thing, but not include all 


the associations. 


The Chairman: Do you think it would be useful 
for us to go around to the various heads and get 
their comments? I think this might be useful to the 
Committee. ; 

E 

Captain G. W. R. Graves (Marine Regulations 
Branch, Department of Transport): Mr. Chairman, 
our procedure on the nautical side of the Marine 
Regulations Branch is much the same as that de 
scribed by Mr. Walker. If we are contemplating any 
new regulations or changes in existing regulations we 
generally circulate the industry beforehand. I should 
not say “generally”; we invariably do, Very seldom 
do we resort to what might be described as a public 
hearing. It is usually done by correspondence. We 
send them a draft of a proposed regulation or change 
in regulation and ask for their comments on it. We 
have a list which includes shipping associations, 
employee organizations, representatives of manage- 
ment and workers. We get their comments back. 
Sometimes it is necessary to redraft what we had 
and send it a second time. I believe my counterpart, 
Captain Harrison in Steamship inspection, has even a 
larger distribution list than we have. But the pro 
posals that we have for any changes are always put 
up to those affected beforehand. 


The Chairman: Thank you very much. Mr. Cavey 
of Harbours? } 
Mr. J. H. W. Cavey (Chief, Harbours and Property 
Division, Department of Transport): Perhaps I might 
just explain, first of all, the type of regulations that 
we have. We have the by-laws of harbour commis 


‘sions under the various harbour commissions acts. 
‘The initiative for setting up these by-laws and 
‘making changes generally arises with the harbour 
commissions unless something comes to our atten- 
tion where we feel we should approach them, and in 
‘such cases we hold talks with the harbour commis- 
igion about a particular by-law that they may have. 


The other acts and regulations that we have are 
Beincipally the government wharves regulations made 
Rader the Government Harbours and Piers Act and 
‘the public harbour regulations made under Part X of 
‘the Canada Shipping Act. These have to do with 
‘control and management of a government wharf and 
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are several thousands of these around the 
untry. The public harbour regulations under the 
[eanada Shipping Act, Part X, govern the control and 
‘operation of about 300 public harbours throughout 
‘the country. Many of these regulations with respect 
‘to general operations within the harbour, control of 
traffic or use of a wharf stand because there just are 
not changes being made in them all the time. Our 
biggest changes come in the government wharves 
peaistions with respect to rates and charges and 

ing to keep these up-to-date, practical and on as 

onomic a basis as possible. The initiative for 
— in these things generally comes within the 
department, as we are continually reviewing these 
things to see if there are ways and means of making 
‘the wharves more self-sustaining. This is about the 
ess of our regulations. 


fe The holding of public hearings is not too common 
‘but two years ago we had extensive public hearings 
‘on the West coast on the operation of boat harbours. 
‘All the floats that you see on the West coast, com- 
‘mercial fishing craft, pleasure craft, every type of 
‘small craft were creating a particular problem and 
public hearings were held. We still have not resolved 
‘the matter. These regulations cover a wide variety of 
‘situations from small tourist wharves to major com- 
‘mercial shipping wharves, and the same thing with 
prc to the public harbour regulations. 


[ The Chairman: When you hold a public hearing, 
who would hoid it? 


; Mr. Cavey: The public hearings that I am specific- 

referring to was a special case. The Minister 
ippointed a senior member of the department from 

i services to conduct these hearings and to receive 

briefs and submissions from all interested parties. 

oe 


The Chairman: Captain Harrison of Steamship 


J mpvection? 


ae 
_ Mr. W. E. Harrison (Marine Regulations Branch, 


Department of Transport): Our procedure is very 
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similar to that of Captain Graves. We send first, 
second and sometimes third drafts out for comment. 
The first one is revised as a result of the comments 
obtained and then the second one goes out. We very 
seldom have anything approaching a public hearing 
although sometimes we have a very large meeting in 
which practically everybody who could be concerned 
is invited. These are generally in respect of small 
boat regulations, 


While we are on this, of course, I should say that 
we have more than one list. The type of person who 
would be interested in regulations concerning large 
steamships is not necessarily on the list concerning 
pleasure craft—we would have a separate list there of 
power squadrons, marinas and associations concerned 
with that kind of safety rather than the safety of 
very large ships. However, in respect of dangerous 
cargo regulations, all the expertise we would require 
is certainly not in the department. We have a techni- 
cal committee composed of scientists and explosive 
experts who are brought in on any regulations of 
that nature. 


The Chairman: Thank you. Mr. Elliott. 
@ 1000 


Mr. W. F. Elliott (Acting Chief, Aids to Navigation 
Division): In our branch we have very few regula- 
tions and these have been on the books for a great 
many years. As far as I am aware, the nature of 
them is such that we cannot go to the public for 
comment beforehand. They are changed as operation 
requirements develop. These regulations are for the 
protection of Aids to Navigation, for the protection 
of people going to Sable Island and to ensure that 
private buoy regulations conform with the standard 
of international practice. This sort of thing is not 
something that you can discuss very well with the 
public, So we make these changes whenever they do 
come up, which is not very frequently, based on our 
operation and operating experience. The same thing 
might be said for the regulations under the Navigable 
Waters Protection Act. In this case we are dealing 
with a great many private people, those who do not 
have an organization, and we make our changes here 
based on operating requirements. I do not know of 
any case in which we have had a public hearing or 
anything of this kind. We, of course, listen to any 
objection that develops and in some cases we have 
changed our regulations to accommodate these 


things. 


The Chairman: If I may interrupt the questioning, 
Mr. Gibson’s arrival will enable us to move several 
motions, which are routine to the Committee, but I 
think perhaps we should take advantage of this 
quorum to have these moved, 
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The first is: 


That all documents, tabled with the Committee 
and not printed as appendices, be made EX- 
HIBITS. 


Mr. Marceau: I so move. 
Motion agreed to. 


The Chairman: Second, I suggest: 


That Extract from 15th Report of the Special 
Committee on Procedure and Organization, para- 
graphs 10, 11, 12—tabled in the House December 
14, 1964, and Footnotes to Professor Baum’s 
submission, be printed as an appendix to last 
day’s Proceedings. 


Mr. McCleave: I so move. 
Motion agreed to. 
The Chairman: Thank you. 


Mr. Gibson: My absence is not neglect; I am on 
the External Affairs Committee and we were prepar- 
ing a report there; that is the only reason I was not 
here. 


The Chairman: I think we all realize that, Mr. 
Gibson, but it is good to have this on the record, 
thank you. 


Returning to Mr. Elliott, I would like to ask one 
other question while we are talking to you, sir. What 
does aids to navigation encompass? Are these very 
technical matters. You say consultation would not 
be very fruitful in this area. Perhaps you could tell 
us just what aids to navigation encompass. 


Mr. Elliott: The Aids to Navigation division, of 
course, maintains fog-horns, lights, buoys and so on, 
for the protection of navigation. It also administers 
the Navigable Waters Protection Act, which protects 
navigation against the encroachment of any structure 
in navigable water, against ferry cables and the 
operation of bridges including removable spans of 
bridges. So we have two areas of jurisdiction: one is 
the encroachment of works on navigable waters and 
the other is the operation of a system of aids to 
navigation, such as, buoys, fog-horns and so on. In 
this connection, of course, we do notify the mariners 
and a number of things of this kind, but there are 
no regulations in that area. 


The Chairman: Thank you. Yes, Mr. Muir? 
Mr. Muir (Cape Breton-The Sydneys): Mr. Chair- 


man, may I ask this gentleman a short question? 
What consultation takes place between you and 
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those who are affected by aids to navigation? A 
there any meetings with groups, associations, o: 
those fishermen or anyone who is affected by aids t 
navigation? 


Mr. Elliott: We have regular meetings with the 
Dominion Marine Association and other large groups 
in connection with aids to navigation, pilots and so 
on. On the East and West Coasts, there are no organi- 
zations that have approached us, but if any were to 
come, we would be glad to meet with them. 


Mr. Muir (Cape Breton-The Sydneys): When your 
representatives go into a local area, would they not 
consult with... I am speaking from an actual ex- 
perience where an aid to navigation was erected, 
against the protests of the fishermen concerned, and 
some months later, after a lot of playing around, we 
had it changed. I am just wondering why. 


Mr. Elliott: We have 11 district officers whom we 
rely on to be our ears and eyes in the field. These 
men, of course, devote their full time to going 
around their various districts. We depend on them to 
report these things and to be in communication with 
local people, to keep in touch with traffic patterns 
as they change, and the requirements of shipping * 
these areas. This is sort of an informal thing, it is 
not very often done by formal meetings. 


Mr. Muir (Cape Breton-The Sydneys): No, it ia 
usually consultation around the docks and wharfs. _ 
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Mr. Elliott: That is right. In this area we have no 
regulations. The only regulation we have in the Aids 
to Navigation Division is the private buoys regulation 
and the purpose of this regulation is to see that 
whoever puts out a buoy puts it out in the right | 
colour so that it will conform with the international 
standard and other mariners will understand what it 
means, 


ie Din, ty baa] 


Mr. Muir (Cape Breton-The Sydneys): Thank you, 


The Chairman: Mr. Kennedy? 


a “we BR 


Mr. Kennedy: Just on that point, Mr. Muir, I had 
occasion about a year ago to check on the number 
of aids which were maintained in one form or an- 
other in the marine category, and I think it runs 
close to 30,000 throughout the country. These are 
all maintained, of course, at public expense. I do | 
know from my own experience that if a leading light 
or mark of some description is not serving the Te- 
quirements, it is generally the result of some inter- 
vention, as Mr. Elliott has mentioned, by a marine | 
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sociation or a pilot association or something that 
Id bring it to the attention of the Aids to Navi- 
lion Division and there will be an investigation 
de to determine whether there should be 4 new 
or a relocation or whatever, 


the Chairman: Mr. Fortier? 


Mr. Fortier: Mr. Chairman, I would also like to 
nt out that there is another part of the Navigable 
ters Protection Act which comes under the pur- 
of the Aids to Navigation Division. It is the 
which deals with the removal of obstructions 
om navigable waters; it is, the removal of wrecks, 
removal of ships which have sunk. 


Chairman: Thank you very much. Mr. Easton, 
1als Division. 


. G. E. Easton (Canals Division, Department of 
sport): Mr. Chairman, Canals only have one set 
regulations designed to govern the flow of traffic 
ugh canals. These regulations are historic, I think 
als probably are the oldest section of DOT. In 
the regulations have only required amendment 
e. They are considered to be quite adequate in 
work and amending is practically nonexistent 
ly. 


ese regulations govern such things as speed, 
of-way in restricted channels and this type of 

I cannot see there will be any great changes. 
have reviewed the regulations and find them 
erally adequate. I believe there has only been one 
n to them. 


he Chairman: Has the review been purely an in- 
al process, or have you consulted, either inform- 
or formally, with others outside? 


- Easton: No, this was an informal process 
ing to do with the increased traffic on canals and 
. adequacy of the regulations in that respect. 
en it comes to consultation, we have our ear to 
€ ground, you might say, through attending annual 
tings of groups like the Canadian Power Squad- 
n and various large yacht clubs, which are really 

clientele now, rather than commercial shipping 
rests. We have a rapport back and forth, and 
‘ive suggestions from them, but we do not have a 
ial series of hearings in this respect. 


; McCleave: May I just clarify this? 

The Chairman: Yes, Mr. McCleave. 

McCleave: I take it, though, the suggestions 
s made are not really in the way of amending 


ur regulations; this is more the practical operation 
your Division? 
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Mr. Easton: Yes, this is true. 


The Chairman: Mr. O’Malley, Ship Channel Branch. 


Mr. W. P. O’Malley (St. Lawrence Ship Channel 
Branch, Department of Transport): Mr. Chairman, 
the St. Lawrence River Ship Channel Division of the 
Marine Services is primarily concerned with the ap- 
plication of the St. Lawrence River Navigation 
Safety Regulations, and as safety is a concern of 
everyone, particularly the navigators, any changes to 
these regulations would necessarily involve extensive 
consultation with the navigators through their asso- 
ciations, the pilots associations or the shipping feder- 
ation and the marine association. However, as is the 
case for canals, these regulations have been long- 
standing and have not required any changes in recent 
years. However, with the advent of larger and larger 
ships using the St. Lawrence waterway, safety regula- 
tions, in my opinion, will have to be looked at again 
closely. The process to be followed again will be in 
very close liaison with the users of the facilities 
which the government provides. 
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Just recently, some two years ago, as a result of 
increased activity in winter navigation, navigating in 
ice in the St. Lawrence, we had to impose very def- 
inite speed limits for ships travelling in winter ice. 
This was done without official consultation with the 
industry, because the maximum speeds permissible 
were arrived at by taking several technical factors 
into consideration. We really had no difficulty with 
the industry in applying these regulations, because I 
think everyone realizes that the users and navigators 
are those who are going to benefit by the rigid 
aplication of these regulations, 


Mr. Fortier: Mr. Chairman, the next witness rep- 
resents the Meteorological Branch of the Depart- 
ment. 


I would like to point out that there is no statute, 
as such, governing the operations of the Meteorologi- 
cal Branch of the Department. There are only items 
in the estimates every year for their operations. The 
only regulations that the Meteorological Branch 
makes are regulations prescribing fees for the services 
that they render to the public. Those fees are arrived 
at by the Treasury Board, under authority of the 
Financial Administration Act. 


Mr. McCleave: They do not try to do anything 
about the weather, then, in that Branch! 


The Chairman: With that introduction, will now 
hear Mr. MacVicar of the Meteorological Branch. 


Mr. A. G. MacVicar (Meteorological Division, 
Department of Transport): Initially, the meteorologi- 
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cal fees were developed in 1957, and have since been 
amended on four occasions. The last occasion was 
October 1, 1968, and I think we have another 
amendment close to finalization at the present time. 


The concept is that largely the Meteorological 
Branch over the years has accumulated vast amounts 
of data in the climatological area. These data are of 
use to various interests, and when the data are made 
available for specific purposes, rather than for the 
general public, we have a charge for them. The 
charges range all the way from charges for weather 
maps to charges for computer time to process these 
data. 


I do not know if there is much more to be said at 
this time. 


The Chairman: Thank you. 


Finally, Mr. Yost of the property management of 
airports. 


Mr. N. L. Yost (Airports and Field Operations 
Division, Department of Transport): Mr. Chairman, 
in the area of airport field operations there are two 
general categories of regulations. One covers fees and 
charges and the other covers the control on airports 
on the ground. The fees and charges do not change 
too frequently. They have been amended periodical- 
ly, but the extent of them is very much influenced 
by what the traffic will bear. We had made studies, 
but we find there is a limit to what you can charge, 
especially as the traffic at airports in most cases is 
very low. 


In relation to parking fees, until last April we had 
a standard fee that applied generally across airports. 
Effective April 1, we asked the regions to recom- 
mend rates that might be comparable to parking 
rates in the cities that are served by the respective 
airports. 


In the area of traffic control, these regulations 
were occasioned mainly by the experiences we have 
had in the movement of vehicles. We have the ve- 
hicle control regulations. We also have the personal 
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property disposal regulations. This covers property or 
personal goods which are abandoned at the airports. 
We have regulations covering their disposal. We also 
have the airport concessions regulations, which cover 
the operation of the concessions at airports. These 
are the five regulations with which we are con- 
cerned. 


The Chairman: Thank you, Mr. Yost. Would mem- 
bers care to ask questions now? Yes, Mr. McCleave? 


Mr. McCleave: Much of the work, I take it, relates 
to safety and health. Are there fines to back up 
breaches in, say, specific instances Mr. Fortier? 
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Mr. Fortier: Yes, sir. Under the Aeronautics Act 
there is the authority for the air regulations. The air 
regulations govern the licensing of airports, the 
licensing of air crews and the rules for air navigation. 
There is also in the Act provision for a penalty that 
may be imposed on summary conviction for con- 
travention of any of the regulations. : 


Mr. McCleave: The penalty, however, is set out fe 
the Act, or can you vary it, or change the amounts 
by regulation? : 

" 


Mt. Fortier: The privison in the Act is to the ef- 
fect that every person who violates the provisions ‘i 
a regulation is guilty of an offence and is liable o 
summary conviction to a fine not exceeding five 
thousand dollars or to imprisonment for a term not 
exceeding one year. 
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The maximum fine is prescribed in the Act. . 


Mr. McCleave: Therefore, the penalty is not set by 
regulation but by statute. This is the point that has 
concerned us. nt 


Mr. Fortier: I might also point out, sir, that in the 
Act, in addition to the power to make regulation by 
Governor in Council, there is also the section to the 
effect that any regulation made under this section 
may authorize the Minister to make orders or direc- 
tions with respect to such matters coming within this 
section as the regulations may prescribe. Bs 


' 
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The air regulations do provide, in certain instances, 
for the Minister to issue orders to make directions. 
In connection with these orders or directions made 
by the Minister the same section of the Aeronautics 
Act states that: 


Every person who violates an order or direction 
of the Minister made under a regulation... is 
guilty of an offence and is liable on summaty 
conviction to a fine not exceeding one thousand 
dollars or to A aonestals for a term not = 
ceeding six months. . 


Mr. McCleave: We are into the area of orders 01 
directions issued by the Minister. I presume that 
some considerable care is taken in formulating policy 
in this area and in drafting the orders and ci 
tions? 

b| 

Mr. Fortier: Yes, sir. The same care which is taker 
in the drafting of the regulations to be made by th 
Governor in Council is given to the drafting of thes 
ministerial orders. x 


Mr. McCleave: Would there be consultation with 


in this case, the aviation industry? 
in 


Mr. Fortier: I will ask Mr. Walker to answer that 


I a er 


ine 19, 1969 
|The Chairman: Mr. Walker? 


fr. Kennedy: May I answer that? A good example 
f that, Mr. McCleave, is the order we have on flight 
ctions in national, provincial and municipal 


About a year or so ago, the Ontario Department of 
nds and Forests was experiencing difficulty at 
in of its provincial parks. The order we had was 
about 10-year vintage, I think, at that time, apart 
certain minor amendments which may have 
made to it. We held two meetings with the 
io Department of Lands and Forests with a 
to working out on that a revision that would 
their difficulties and their requirements. That is 
sort of consultation that would go into an order. 


Boo 


:... might be other types of orders that would 
fect other parts of the industry, and I think you 
| rest assured that the same sort of consultation 
d take place. Perhaps Mr. Walker might like to 
borate on that. 


Chairman: Mr. Walker? 


Walker: Mr. Chairman, I think that is quite 
it. In point of fact, an order that is under con- 
eration at the moment was one of the ones re- 
ed to, on which we have had very extensive con- 

ation. At the same time, though, if the order is 
ty restricted in its application, we would only go 
the appropriate segment of the industry for their 


r McCleave: Could I ask Mr. Fortier how many 
secutions there have been under the section that 
has mentioned? I do not mean since time im- 
morial, but could he give us a rough idea of how 
ny there would be in the run of a year? 


. Fortier: I doubt that there has ever been any 
ution under the orders or the directions made 
e Minister. Am I right, Mr. Walker? 


. Walker: I would hesitate to say, ‘“‘yes” to that, 
based exactly on the orders. There probably have 


Kennedy: Mr. McCleave, if I could elaborate on 
Some of the orders, for example, deal with air 
iness of aircraft. The air regulations prohibit 
ight of an aircraft which is not in an ait-worthy 

tion. The air-worthiness certification order des- 
es what shall be done in order to maintain an 
ift in an air-worthy condition. If, following an 
lent, maybe even an accident or just perhaps a 
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routine follow-up by one of our civil aviation in- 
spectors, it were determined that an aircraft had 
flown with a condition—a modification—which had 
never been certified by an engineer, it is quite pos- 
sible there could be a prosecution for a violation of 
the provision of the order as made pursuant to the 
provisions of the Act, but the fine which would be 
applied would be determined by the magistrate in 
accordance with the provision of the Act. With re- 
gard to the numbers—I remember this quite clearly 
because I came into the Department in late 1958-59 
and at that time prosecutions were fairly vigorous in 
the aeronautics field and they were running at that 
time somewhere between 150 and 200—I would say 
that factor has gone down and although I do not 
have the statistics available I would imagine that in 
the course of the year there are probably somewhere 
between 50 and 80 prosecutions, 


Mr. McCleave: I would like to turn just briefly to 
another topic. This is in the field of pollution con- 
trol in our harbours. Do regulations exist in this par- 
ticular field? We get releases from the Department 
from time to time about their successful prosecu- 
tions. In consultation with whom were these drawn 
up in the first place? 


Mr. Fortier: We have what are called oil pollution 
regulations which cover pollution of the waters from 
oil escaping or being thrown from the ships. I believe 
Captain Harrison could tell us how these regulations 
were made. I know they were made pursuant to an 
international convention and have been in existence 
for about eight or ten years. Whether the industry 
was consulted at the time they were made, I would 
ask Captain Harrison to... 


Mr. Harrison: Yes, the industry was consulted 
because there was a good deal of technical content— 
the type of equipment required to prevent oil from 
escaping in undesirable quantities necessitates tech- 
nical changes in machinery and so on. Therefore, for 
that reason they did go to the industries. 


Mr. McCleave: It seems to me, however, that the 
problem of pollution—and I speak from the stand- 
point of knowledge of the Halifax harbour—still is of 
serious proportions. Is there a need for more teeth in 
the regulations or better enforcement? Where might 
the problem lie? 
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Mr. Fortier: In addition to these oil pollution 
regulations which were made under the authority of 
a section in the Canada Shipping Act, we are also 
proposing to Parliament—there is a bill before Par- 
liament—in Bill S-23 that authority be given to the 
Minister of Transport to arrange for the removal of 
oil or any substance which could pollute the waters 
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or damage the coasts—damage the beaches. This Bill 
is now before Parliament. 


Mr. Kennedy: This subject interests me, too, Mr. 
McCleave. We have had much greater success in 
prosecutions on the west coast—I as a Maritimer find 
this somewhat embarrasing—than we have had on the 
Atlantic Coast. I helped Captain Harrison and one of 
his officers set up the first regulations in 1958-59 
and since they have been established, I would say, 
we probably have had in the order of 100 to 120 
successful prosecutions against ships. A great ma- 
jority of these have been on the west coast or in the 
lakes and rivers, but the west coast does pre- 
dominate. We have had considerable difficulty on the 
Atlantic Coast. We think one of the reasons we have 
had greater success on the west coast perhaps than 
on the Atlantic Coast is that for some reason or 
other there is a greater interest in wildlife by wildlife 
associations on the west coast. Some of the magis- 
trates, in point of fact, have viewed this pollution 
problem with greater seriousness than has been the 
case in the Atlantic region. I do not know whether 
this offers any useful explanation or not. 


Mr. McCleave: Maybe you should have your en- 
forcement people move from the west coast to the 
east coast to help us in the fight. 


Mr. Harrison: Mr. Chairman, it might be of interest 
to Mr. McCleave to know that there have been a 
couple of successful prosecutions in Halifax in the 
last couple of weeks. 


Mr. McCleave: Yes, I am aware that there have 
been successful prosecutions. However, today we are 
in the field of regulations, not in the field of pros- 
ecutions. I suppose these regulations are under con- 
tinuous review because of the seriousness of the 
pollution problem? 


Mr. Harrison: Yes, they are. Of course, there is 
another point. There are several large refineries in 
Halifax, tank farms. 


Mr. McCleave: They all blame each other, Captain, 
do they not? The refineries claim there could not be 
an escape of oil from them while the vessels claim 
they have never heard of dirty oil that they dumped 
overboard. 


Mr. Cavey: Mr. Chairman, I just might mention 
that there is a provision in the governments’ wharfes 
regulations about dumping anything from a wharf 
and also in the public harbour regulations there is a 
prohibition against draining, discharging or depositing 
in the water anything that might cause a nuisance or 
danger to persons or property. 
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Mr. McCleave: Your regulatory authority is wi 
enough, is it not, to deal with the refineries as well 
as the ships because you are dealing with open 
waters. Am I correct in that assumption? 


Mr. Fortier: Mr. Chairman, at the present time 
oil pollution regulations are our only authority 
respect of pollution. As I mentioned, Bill S-23, when 
enacted will give us additional authority, but at ” 
present time the oil pollution regulations are the 
only ones under which we can act. iM 

Mr. McCleave: Would Bill S-23 then cover the 
refinery problem? Mr. Kennedy thinks not. 


Mr. Kennedy: No, Mr. Chairman, that is coma 
because our authority is with respect to navigation 
and shipping. It always has been considered that the 
shore installations were a matter of local or 
provincial concern and, in point of fact, we have 
lost, crazy enough, the prosecutions where something 
has happened and a tanker has discharged into the 
shore installation. In such an instance where the 
fault was on the ship we have been successful, but 
where the fault has been on the shore we have been 
unsuccessful. This is a very difficult area to deal with 
in so far as we are concerned as it does not appear 
that our jurisdictional authority goes that far. 


| 
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Mr. McCleave: This is really a problem of the juris 
diction under the original statute and perhaps cannot 
be cured by the regulation-making process. 


Mr. Kennedy: I would say it is a constitutional 
problem. | 
| 
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Mr. McCleave: Yes, I would say so. Thank you. 


Mr. Muir: While we are on this subject, I have just 
one short question with regard to pollution, to the 
regulations as drawn and the possible penalties apply- 
ing equally as well to Crown corporations as they do 
to private enterprise. I have in mind the CNR. 4 

Mr. Kennedy: I can answer that question, Mr. 
Muir, because I believe right at the moment there is 
a prosecution being launched in Sydney, Nova 
Scotia, at least I understood there was, against the 
master of the Abegweit. 4 
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Mr. Harrison: Mr. Chairman, Mr. Kennedy has beer 
away for a couple of weeks. That prosecution is no 
completed and the master and chief engineer hav 
been fined. . 


Mr. Kennedy: I can add to that, Mr. Muir, that the 
Canada Shipping Act is so written it is possible te 
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e provisions of the Act applicable to government 
s or, alternatively, to exclude certain provisions 
the Act from government ships. These provisions 


ave never been excluded from government ships and 
his is why it is possible. 
' e Chairman: At some stage I am sure we want 
go through the answers which the various parts of 
Department of Transport gave to question 1 of 
questionnaire. Perhaps before asking some ques- 
ions on that I might come back to Mr. Fortier and 
isk about the relationship of over-all regulation- 
aking with the Department of Justice and the Privy 
youncil. We have been talking a good deal about the 
sultation part. This is the scrutiny part. Are you 
ttached to the Department of Justice, Mr. Fortier? 


‘Mr. Fortier: Yes, Mr. Chairman. All the lawyers in 
e Department of Transport are Department of 
istice lawyers who have been seconded to the 
Jepartment of Transport. The transfer was made ef- 
‘ective a few months ago. 


e Chairman: Which transfer? 


. Fortier: The transfer of the lawyers under the 
partment of Transport to Justice. 


‘I might say also that in reviewing the draft regula- 
ions prepared in the various branches of the Depart- 
nent, on occasion and as the lawyers require, we do 
msult with the heads of the various divisions in the 
epartment of Justice. 


| The Chairman: Perhaps we might go into this more 
lly. You did include this in your introductory 
atement but let us see if we can get the picture 
nore completely. The initial impetus of course for a 
articular regulation would come from one of the 
ches represented by the gentlemen at the table 
with us and that would then come to your attention. 
I derstand that they often discuss this with you at 
n early stage. What kind of information or opinion 
vould they be seeking at that stage? 

Mr. Fortier: They would seek information both as 
‘0 the drafting and whether the material that they 
vould like to include in the regulations may validly 
re included. j 


The Chairman: By whom is the drafting done? 
‘Mr. Fortier: The drafting is done by the branch 
mcerned with the assistance of the legal officers of 
e Department. 


‘ e Chairman: What does that mean? Does that 
nean it is really done by the legal officers or that it 
S really done by the branch? 
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Mr. Fortier: No, I would not say that. I would say 
that in the first draft they put down their ideas on 
paper with our assistance and then the legal officers 
review this draft and make some changes both as to 
substance and as to form, but as far as the form is 
concerned we realize that we are bound by the 
provisions of the Regulations Act and an Order in 
Council that was passed under the Regulations Act— 
that every draft regulation must be submitted to the 
legal officers in the Privy Council Office for review 
as to form and draftsmanship. It does not matter 
how careful the legal officers in the Department may 
be in drafting, they have their own rules in the Privy 
Council Office on how to draw up a regulation, a 
bylaw or an order, and what is the proper wording. 
They do give it a thorough once-over. 


: The Chairman: At what stage are they brought 
into the picture? 


Mr. Fortier: They are brought into the picture as 
soon as the draft of the Department has been made 
and is agreed to by the lawyers in the Department 
and by the heads of the Department. 


The Chairman: Is that before scrutiny then by the 
Deputy Minister of Justice? Which comes first? 


Mr. Fortier: The scrutiny by the Deputy Minister of 
Justice does not always take Place. If the lawyers in the 
Department feel that they would like to consult with 
the Deputy Minister of Justice and his officers then we 
are free to go over. But I would say in many cases the 
lawyers and the officers in the Department agree on a 
draft and then we send it direct to the Privy Council 
Office. 


The Chairman: [ had the impression that the Depart- 
ment of Justice had to scrutinize regulations with a 
view to seeing a possible conflict with the Bill of 
Rights. Now that you are a member of the Depart- 
ment of Justice is your scrutiny considered to be on 
behalf of the Deputy Minister? Perhaps this require- 
ment of scrutiny is not as absolute as I had recalled. 


Mr. Kennedy: I would say that when this require- 
ment was implemented or brought in by the Bill of 
Rights several years ago the process for doing this was 
through the legal adviser, Privy Council Office. 


The Chairman: So from your viewpoint the primary 
relationship is that between yourselves and the Privy 
Council Office? 

Mr. Fortier: That is right. 
® 1035 


The Chairman: You arrive at a draft that you are 
satisfied with, that goes to the Privy Council Office 
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and then comes back to you I suppose either in the 
same form or a slightly different form. Who then sends 
this on for action? Does this proceed from the Privy 
Council Office to the Governor in Council or does this 
come back to your Department and proceed from 
your Department to the . 


Mr. Fortier: It comes back to our Department, Mr. 
Chairman, we rewrite the regulation in accordance 
with the suggestions of the Privy Council Office, and 
we have the regulation or the order, as the case may 
be, translated. After that is done the submission to 
Council is prepared in the Department of Transport. 


The Chairman: If there was a disagreement between 
yourselves and the Privy Council Office on the text of 
a regulation does their view necessarily prevail or is 
there someone else to whom you can both appeal for a 
further ruling? 


Mr. Fortier: Well, as the legal officer in the Privy 
Council Office is a lawyer of the Department of 
Justice, in so far as the various government depart- 
ments are concerned an opinion or a ruling given by 
the Department of Justice is the supreme court. 


The Chairman: Yes, I see. 
Mr. Fortier: We are bound. 


The Chairman: So the Privy Council Office through 
its legal officer has the last word. 


Mr. Fortier: Yes, sir. 


Mr. Kennedy: I might add to that, Mr. Chairman, 
that it is inevitable. Lawyers only exist because there 
are disputes. 


The Chairman: Right. 


Mr. Kennedy: There would be no court cases if there 
were not two lawyers with different opinions and who 
felt there was a prospect of winning a case. It is quite 
true that things do come back from the legal adviser, 
Privy Council Office, at. times through no fault of his 
own. It may be misunderstanding perhaps on our part 
or in respect of our draft. We oftentimes have to go 
back again. 


The Chairman: But this is a fairly informal pro- 
ceeding; you do not have any formal confrontation or 
anything of that kind? 


Mr. Kennedy: One endeavours to maintain the best 
relationships that one can maintain, 


The Chairman: Yes. I was speaking of formal con- 
frontation in the sense of a formal procedure. 
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Mr. Kennedy: No, no formal procedures. o 


The Chairman: Thank you. Are there any furthe 
questions along those lines? I wonder if our counse 
would like to explore this area any further. Mr. Pepin 


[Interprétation | | 


Mr. Pepin: I would like to ask a question that i 
perhaps more political than legal. : 


Mr. Gilles Pepin (Counsel to the Committee): My 
question is intended for Mr. Fortier. bi | 


The Bernier Report, which is a Royal Commissior 
on Inquiry Report on pilotage, has between 75 anc 
100 pages on the exercise of regulatory powers con 
cerning pilotage. And if I remember correctly—I dic 
not read it this morning—there are fairly severe crits 
cisms. a | 


The Chairman: Excuse me, but we are having trans 
lating problems. 


Mr. Pepin: I am going to repeat my question. 


A while ago, I read the Bernier Report on the Roya 
Commission of Inquiry on Pilotage, and this Repor 
has about 75 or 100 pages on the exercise of regu 
latory powers regarding pilotage. And, if I remembe: 
correctly, some severe criticism is addressed to thi 
Department of Transport. | 


Among other things, it would appear that some 0 
the regulations which have been passed are ultra vires 
Moreover the Supreme Court and the Excheque 
Court have both ruled certains regulations ultra vires 


That is why I say that my question may have som: 
political overtones. 


I would like to have your comments on the Bernie 
Report—Volume I—with respect to the exercise 0 
regulatory powers concerning pilotage? Because, th 
members of the Bernier Commission did not seem g 
be very satisfied. 


i 
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Mr. Fortier: Yes. Sir. In the first instance it was th) 
Pouliot case. The Exchequer Court had ruled existin 
pilotage regulations were ultra vires. The Suprem 
Court decided otherwise. 


You are right, when you say that Judge Bernier, wh 
was the Chairman of the Commission of Inquiry 0 
pilotage, made many recommendations, many remark 
to the effect that the existing regulations were | 
vires. 


Following the Report, the Department set up 
Pilotage Task Force to make recommendations regar 
ing the legislation that the Department should intr 
duce in order to implement the report of Jud 
Bernier. This Task Force has not yet concluded i 
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work, but we hope to be in a position to introduce 
legislation either late this year, or next year. 

‘Mr. Pepin: That is only the legislative aspect. The 
erger of certain agencies is recommended. If I 
member correctly, it was recommended that there 
less authority and less power in pilotage matters in 
anada. 


I am under the impression that you do not see fit to 
ment on the Bernier Report about the exercise of 
latory powers. 


It seems to me that it was pointed out in the Bernier 
sport that there is a problem concerning relations 
een the Department of Transport and the Depart- 
t of Justice. Some regulations that were proposed 
the Department of Transport were studied by the 
artment of Justice, and it would seem that there 
no agreement as to the legality of these regula- 
ons. And there was a lack of coordination between 
e Department of Justice and the Department of 
ansport with respect to the legislative aspect, the 
ultra vires or intra vires aspect of the regulations 
oncerned. 

| Mr. Fortier: If you will allow me, I would like to 
consult my associates. 


ot 
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Excuse me for the interruption, Mr. Chairman, but I 
im advised that we cannot recall any instance where 
lere has been any disagreement or where the officers 
‘the Department of Justice and the legal officers of 
e Department of Transport have not seen eye to eye 
ith respect to any by-law. But I might point out, sir, 
connection with the recommendations of Judge 
ernier, that the officers in the Department of Justice 
not see eye to eye with some of his conclusion that 
sertain things are ultra vires. 


o : 
Interpretation | 


Mr. Pepin: I maintain this because it is very inr 
tant. In pilotage matters there was a practical case 
exercise of regulatory powers which was studied 
roughly by the Bernier Commission. And now, you 
your own the Task Force which is also studying 
particular question. 


. Fortier: Exactly. 
Mr. Pepin: Will your report be ready soon? 
‘Mr. Fortier: This is an inter-departmental conr 
ittee. Basing ourselves on the report that the Task 


‘orce is going to submit to the Deputy Minister, we 
ill ask authority, as usual, to introduce legislation. 
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The Chairman: Do you have any other questions, 
Dean? 


[English | 


Mr. Fortier, perhaps you will feel this to be too 
political or too loaded to answer, although I do not 
mean this to be a loaded question. Do you find any 
difficulty with the type of scrutiny relationship which 
exists between yourselves and the Privy Council 
Office? Would you like to see expanded scrutiny or 
less scrutiny? Or are you pretty well satisfied with the 
way things are? 


Mr. Fortier: I think that generally we are well 
satisfied with the state of things as they are today in 
relation to the work that the legal officer in the Privy 
Council Office does with respect to our regulations. 
We are always grateful for the suggestions as to how 
the regulations should be drafted, the wording that 
should be used, how they are to be set up. They are 
supposed to be the experts in that line. 


The Chairman: One further question. Is there ever 
consultation directly between your various branches 
and the Privy Council Office on questions of this kind, 
or is the consultation always between yourself and Mr. 
Kennedy of the Privy Council Office? 


Mr. Fortier: I would like Mr. Kennedy to speak on 
that, Mr. Chairman. 


Mr. Kennedy: Mr. Chairman, we have never felt 
restricted in that regard. Certainly if I am available the 
Legal Adviser of the Privy Council Office could 
consult me. On the other hand, bearing in mind that 
much of the material that we are dealing with, particu- 
larly on the aeronautics side, can be very technical and 
complex, with all due respect, the average lawyer has 
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some difficulty with portions of this on first blush. It 
is the sort of thing that you have to work with for a 
long time in order to actually comprehend perhaps 
what is really being endeavoured to be done. Much of 
the material on the technical side flows to us through 
international organizations like the International Civil 
Aviation Organization and Canada is a signatory to 
that Chicago convention. There world experts sit 
down and develop technical procedures and processes 
and a great deal of that ultimately finds its place in 
Canadian regulatory form in one way or another. I 
would not hold myself out as an expert in this area at 
all and I doubt very much that the legal advisor to the 
Privy Council would suggest he was either. One is 
ultimately very dependent upon the technical people 
in the particular technical area they are working in. 


The Chairman: You keep the technical people close 
to the Privy Council Office? 
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Mr. Kennedy: We must keep the technical people 
close to the regulations at all times. 


The Chairman: As to language, first of all do these 
drafts come to the Council in both languages or in one 
language and how do they go to the Privy Council 
Office? 


Mr. Fortier: Mr. Chairman, they go to Privy Council 
before they are translated. They are translated after 
the legal advisor has given us his okay on the form and 
draftsmanship. Then as a last step before they are 
submitted either to the Governor in Council or to the 
Minister, they are translated. 


The Chairman: Are they normally in English at that 
stage or does it depend on the primary language of the 
branch man who has been working on them? 


Mr. Fortier: They are first drafted in English. 


Mr. Kennedy: Mr. Chairman, I think I could add a 
word of explanation to that. You must bear in mind, 
for example, in the aviation field that 99 per cent of 
the aircraft in the world are probably being manu- 
factured certainly in the English speaking world and 
probably 95 per cent of that in the United States at 
least in so far as the western world is concerned. Much 
of the data, the engineering, and everything that is 
related to aircraft and this sort of thing takes its 
original form in the English language and on the inter- 
national side sometimes. Putting some of these things 
into the French language, or another language, some- 
times demands real expertise in the development of 
appropriate phraseology. I think there has been a 
tendency on the aeronautic side anyway for this 
process as a rule in most western countries to develop 
in this fashion. 


[Interpretation | 


Mr. Forest: Mr. Fortier, have you often received 
complaints from the parties concerned to the effect 
that the regulations were adopted without publication 
or sufficient consultations with the people concern- 
ed? In general, are the regulations, if not liked, at 
least tolerated by the people? Do you often receive 
complaints about the way in which regulations are 
adopted? 


Mr. Fortier: To my knowledge, there have not been 
any complaints once the regulations are published. 


[English } 


Mr. Kennedy: Mr. Chairman, I think Captain 
Harrison might be able to elaborate on this better than 
I. Standard life jackets carried in pleasure yachts and 
boats, have been a problem over a number of years. 
There is a Board, which has developed the type of 
specification to which these jackets are manufactured, 
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consisting of many people from National Research 
the Department of Transport, and industry. Our smal 
vessel regulations require this sort of thing to by 
carried in a boat where there is a certain horsepowei 
motor on the boat or on the vessel. Depending o1 
your attitude towards these things, many people lik 
to see these carried by anybody who is on the wate: 

} 
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whether they are in a power boat or not. I think z 
number of years ago as a result of pressures of one 
form or another there was an amendment made to 
small vessel regulations to introduce this requirement 
with respect to canoes and other types of nonpowe! 
propelled craft that did raise objections and it wa! 
removed. Subsequently I think there is a great deal oj 
pressure again to have it re-instituted. #| 


The Chairman: Captain Harrison. . 


Captain Harrison: Yes, what Mr. Kennedy said is 
substantially correct, Mr. Chairman. A great many of 
the complaints have been in the direction of complain: 
ing that we do not do enough in this field. As Mr. 
Kennedy has just said, we had one complaint the other’ 
way about canoes and we withdrew the regulations 
some years ago. There is a good deal of pressure now 
and a move to re-institute it. 


Mr. Forest: Would the complaints come mostly from 
individuals instead of from companies or groups. : 


Mr. Kennedy: Mr. Chairman, that is hard to put) 
your finger on. But, in the case I mentioned it arose ir 
the Ottawa area from one or two people at least who 
had been ardent canoeists and who felt this require, 
ment was too stringent to be imposed upon this clas\ 
of person. I do not know how widespread that com! 
plaint was but it could well depend on just exactly 
what segment of the population was affected, | 
suppose. I do not think there are too many ardent 
canoeists left in the country. 


Mr. Forest: There is no general complaint agains 
regulations as a whole mostly because they are no) 
stringent enough? The way they are adopted there i 
no complaint? | 


Mr. Kennedy: I would not want to say, Mi 
Chairman, that there were no complaints. I would sa! 
that there are more complaints that enough is no, 
done rather than that things are too stringent. I thinl 
this is probably true in any area where one deals wit! 
safety, and certainly people who are making thei 
livelihood as a result of the occupation, like a pilot o 
an aircraft, or somebody who is operating an aircrafi 
these people recognize the requirement for disciplin¢ 
You are more apt to get a complaint from the gener 
public perhaps as opposed to the specialized area. _ 


June 19, 1969 


‘Mr. John Morden (Assistant Counsel to the Commit- 
tee): Mr. Chairman, in answer to question NO 23 of 
e Committee’s questionnaire, the National Harbours 
oard suggested, as a general method of improving the 
process of making regulations, that it would be an 
nprovement if they were made directly by the Minis- 
t of Transport rather than the Governor in Council. I 
I that answer came directly from the National 
Harbours Board, but I wonder if any of the witnesses 
is morning would agree with that and, if so, in what 
pect would it be an improvement? 


Mr. Fortier: Mr. Chairman, I can say that, for in- 
nce, in respect of the air services fees regulations in 


the Financial Administration Act, which states that 
here the Crown provides the service the Treasury 
Board can authorize a fee to be charged for the serv- 


aviation, to aircraft Or at airports. This year, this sec- 
on of the Aeronautics Act was amended in order to 


. Fortier: It simplifies a cumbersome procedure. 
e of those fees, for instance, the automobile park- 
g fees at airports, are just a few cents, for a set 
deriod. From time to time the division that is charged 
th property management in the Department has 
sion to revise these fees, and with the procedure 
it then was, we had to follow the regular procedure 
regulations, while if the Minister has authority to 
ange them it is done much more quickly. 


Mr. Morden: Many of the statutes and statutory 
isions provide that regulations formulated in your 
epartment be made by the Governor in Council. 
ley would be on recommendation of the Minister of 
sport. Would you care to make any comment 
out whether or not it would be an improvement or 
erwise if those regulations were made directly by 
e Minister of Transport? 


e Chairman: I should interject that we are not 
iring you to answer these questions. You may feel 
some of them are matters of policy which ought 
e answered by the government, but if you feel free 
express an opinion here in however cautious a way 
might like to phrase it, we are willing to receive it. 


. Morden: I did not mean to get into Policy 
ers, Mr. Chairman. I was talking about legislative 
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Mr. Fortier: Mr. Chairman, the improvement that 
would result would be that it would simplify the 
procedure and save time. Perhaps Mr. Kennedy has 
some other observation. 


Mr. Kennedy: One observation I could make is that 
the aeronautics Act, as Mr. Fortier has pointed out 
enables the Minister to make regulations subject to the 
approval of the Governor in Council. Although the 
Minister may make a regulation, it does go forward for 
approval by the Governor in Council. In the prepara- 
tory process there is not really much difference in 
making a regulation in that phraseology from having 
the Governor in Council make it. We have to go 
through the same hurdles on the legislative side in the 
Department of Transport. 


The regulations themselves say the Minister may 
make an order, and the Minister can make an order 
pursuant to a regulation which he has made. Good 
examples of these are military exercises or situations 
which arise which demand prohibited flight in particu- 
lar areas. This may be on a gunnery range, or for other 
reasons. We still have to go through the same hurdles 
in the preparatory stage. If it were a military exercise, 
of course, it would not be public. If this were on a 
high security level there would not be the consultation 
with industry, not to the same extent in any event. 
But still, in the mechanics of the thing in the Depart- 
ment, we must go through the same exercise. 


The order in fact becomes law, I suppose, when the 
Minister appends his signature to it. The bulk of the 
orders are published in the Canada Gazette. I suppose 
it would be only in the rare case of an extremely high- 
ly classified security situation that the regulation 
would not be published. But there would have to be 
provision in the regulations made pursuant to the 
Regulations Act exempting such publication. 


The Chairman: On the question of publication, | 
might ask whether you see any great need for not 
publishing all regulations. There is, as you say, the 
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requirement for an exemption provision. However, the 
Regulations Act itself does not apply to all regula- 
tions, but only to those of a legislative character and 
those that impose penalties. Who makes that deci- 
sion? That is made by the Privy Council Office, I 
suppose, and it is not your decision to make. Other 
than the bulk that would develop in the publication, 
are there other reasons you know why regulations 
should not be published? 


Mr. Kennedy: Mr. Chairman, I suppose much 
depends on what one determines or defines as being a 
regulation. For example, in the field of movement of 
ships it has been traditional to issue publications like 
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notices to shipping, notices to mariners. This is a task 
which the Minister of Transport has undertaken. They 
serve a very useful function in the navigational field 
because there must be some medium for informing 
mariners of the state of the weather, for example. To 
put this kind of thing through the regulatory process, 
based on the time that it takes us now to put through 
the traditional orders that we put through, would 
render the whole system a nullity. 


The same is true with respect to notices to airmen. 
For the flight from Montreal to Winnipeg, for exam- 
ple, those who are responsible for traffic control in the 
Department of Transport must not be impeded in 
ensuring that when the pilot files his flight plan, the 
latest modifications which may affect his route will be 
available to him. There are many factors that could 
affect the flight from Montreal to Winnipeg in addi- 
tion to weather: other aircraft, many factors. 


It is sometimes possible to get these notices out a 
day or two earlier than needed, but it is essential that 
they be tied in with the regulation when professional 
skill is being exercised. If the master or pilot ignores 
the notice, it is essential that it be something which a 
court will take into consideration when judging the 
circumstances which may have given rise to an acci- 
dent. In other words, if a pilot flies into a runway in 
Toronto this afternoon which has been closed for 24 
hours for snow removal or something like that, it is 
essential that this be related to the regulation which 
provides the penalty. If the regulation tells pilots not 
to use runway 35 between 1400 and 1700 hours this 
afternoon, and a pilot goes in with 135 people on 
board and kills them all, we want to make sure that 
that pilot does not fly again. 


The Chairman: Let me see if I can understand what 
you have just said, Mr. Kennedy and then Mr. Fortier 
can add an additional comment. As I understand it, 
you are making a case for directives other than those 
which would be formal regulations. You are not so 
much concerned about the question of publication; in 
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fact you would want these directives to be published. 
You are concerned about the other formalities which 
are required in the making of regulations. 


Mr. Kennedy: Yes, this is quite correct, Mr. Chair- 
man. If we are inhibited by formalities, this in itself 
would work a great danger to the whole safety pro- 
gram which is maintained in air and marine matters. 


Mr. Fortier: Mr. Chairman, if I may add to that, the 
Regulations Act states that the regulation is not pre- 
vented from coming into force and is not invalid by 
the fact that it has not been published in the Canada 
Gazette. It only states that no prosecution can be 
made until the regulation has been published. From 
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that, I do not believe there is any complaint or ob- 
jection or drawback in the Department to our regula: 
tions requiring to be published in the Canada Gazette, 


The Chairman: Thank you. Another avenue that 
would like to explore with the witnesses is to gc 
through some of the answers to the questionnaire anc 
ask the reasons for some of the practices which exist! 
not that we are suggesting that the practices shoule 
not exist but we want to find out why they are the 
way they are. The first one that I would fasten on, jus 
taking these in the order in which they appear in thr 
answers, is the Marine Regulations Branch. Is that thy 
one that comes under Captain Graves? | 


Mr. Fortier: In part. 


The Chairman: In part. I notice there are regulation 
which are made other than by the Governor in Coun 
cil. In answer to question 1(b) of our questionnain 
there are regulations which are made on the direc 
authority of the Minister although in 1968 no sucl 
regulations were made. Perhaps as administrators thi 
is not a question that you could answer but I will hav 
at least raised the question: what is the reason fo 
having regulations which are made on the direc 
authority of the Minister in a case such as this? Wh 
not have these made by the Governor in Council 4 
well? 


Captain Graves: Mr. Chairman, I believe that most ¢ 
these are what we generally think of as ministerii 
orders and more often than not they amount more t 
a list or a schedule rather than a regulatory authority 
I have in mind cases where the minister can designat 
certain countries whose tonnage certificates may b 
accepted and the Minister simply publishes an ord¢ 
listing the countries where the ships can be accepte 
There is another one, designation of minor waters. Tr 
Act defines minor waters in general terms and th 
Minister can designate additional waters which may t 
considered as minor waters but they are usual] 
employed in that sense. 


The Chairman: So matters of minor importanc 
would be dealt with in this way? 


Captain Graves: That is correct, yes. It is more 
matter of identifying certain factors rather than sayit 
that this shall be done or that shall be done. 


The Chairman: I notice also in answer to questi¢ 
1(c), the Department informs us that there are regul, 
tions which are exempted from publication in tl 
Canada Gazette, under Section 9 of the Regulatio: 
Act. No such instances of regulations making occurt 
in 1958. { 


We are informed that portions of certain high 
technical regulations such as the Dangerous Goo) 


hipping Regulations are customarily exempted from 

ublication, being of interest to a limited number of 

yersons. Is this to save expense of publishing or what 
ould the reason be, Captain Graves? 


, Captain Graves: Mr. Chairman, we have no such 
egulations in my division but Captain Harrison might 
able to throw some light on that. 


at was mentioned here, Mr. Chairman, is a very 
y volume. There are a great many items, hundreds 
items, and the terms are not those ordinarily used. 
ney are chemicals and explosives. It is a looseleaf 
Olume of the type of chemicals shipped and the 
method of packaging changes very, very frequently. 
“his is subject to continuous amendment and it is of 
erest to only a very limited number of people and 
Bs bulk and the expense of the regulations would be 
] 


€ main reason for not publishing. 
| Mr. Kennedy: Mr. Chairman, another thing involved 
lot of pictorial usage in that regulation for label- 
cautions, packing and things of this nature. The 
een’s Printer has not really, at least to my under- 
ding, got into regulations of this type. As Captain 
son says, shippers of dangerous goods or manu- 
turers of explosives are basically the people who 


to have this and the pictorial form also renders it, 
vould say, very awkward to the customary process. 


e Chairman: What is your exact method of publi- 
ion or notification, perhaps I should say, with re- 
ct to those people who will be involved? 


Captain Harrison: The original regulation and the 
nendments thereto are circulated for comment in the 
ne way as others and, as I say, we have this standing 
ical committee which we treat as advisory in all 

things. In addition, we also circulate to the 
sons concerned, but the technical committee meets 
quently and we do not make any changes in these 
ations without their advice. 


he Chairman: Yes, but that concerns consultation 
d I asked about the mechanics of notifying them 
‘st what the regulations are. Do you have these 
tinted, for instance? Are they sent to them in 


ed form? 


aptain Harrison: Yes. 
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this sort of printing is different, it is a very slow type 
of printing and I would suggest probably a specialized 
type of printing as well, different from the ordinary 
type of legislative instrument that you are so involved 
with. Therefore, I presume they have to set up proba- 
bly a special press to do it. I am sure you are all 
familiar with Safety Afloat. It is not a regulatory pub- 
lication of the Department but it is an informative 
publication of the Department. There are a lot of 
Pictorial usages in that and I am sure that we would 
have the same difficulty if we tried to incorporate 
some of the pictorial uses in Safety Afloat into the 
Small Vessel Regulations so we have gone with two 
packages in that instance. 


The Chairman: Are there any further questions on 
this area? 


Mr. Muir (Cape Breton-The Sydney): Just one ques- 
tion, I might ask Captain Harrison, although I do not 
expect him to carry this information in his head. With 
regard to regulations pertaining to the shipment of 
explosives across certain docks and wharves, do you 
change that onoccasion? For instance, for a number of 
years you may ship dynamite to a certain port and 
then can the regulation changed so it is prohibited for 
some reason or another? 


Mr. Harrison: Yes. 


Mr. Muir (Cape Breton-The Sydneys): Under the 
regulations? 


Mr. Harrison: It can happen that it can be changed 
so that it is prohibited or it can happen that larger 
quantities can be allowed. If the buildings or the 
number of persons living in the area have decreased or 
have increased or residences have been built closer to 
the facility, it is a matter of safety distances usually 
inherent in this kind of thing. 


Mr. Muir (Cape Breton-The Sydneys): I am thinking, 
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sir, of the Port of North Sydney. My information is 
that explosives were shipped through there for quite a 
number of years but have recently been curtailed. If 
you had an opportunity at some time could you get a 
memo for me on it with regard to the regulations? 


Mr. Harrison: Certainly. 


The Chairman: The next section of the question- 
naire answers that I would turn to are those dealing 
with the River St. Lawrence Ship Channel. I am taking 
the portions where there is a positive answer to ques- 
tions after 1 (a). In that series of answers question 1 
(d) is answered “yes”; that is, if the Department in 
that area issues other rules, orders and instructions not 
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included within the terms of the Regulations Act 
which affect the public, and the answer says: 


1 (d) Yes. Orders and instructions are issued to 
navigators and shipping interests through the 
medium of Notices to Pilots, Notices to Shipping 
and Notices to Mariners as well as Marine Traffic 
Control by virtue of the St. Lawrence River 
Navigation Safety Regulations. Approximately 
150 such notices were issued during 1968 advising 
the users of the St. Lawrence Ship Channel of 
hazards to navigation, dredging operations, etc. 


The question I would ask here is: Why not put these in 
regulation form? Why have these merely in directive 
form? This would come under whose authority? 


Mr. O’Malley: Mr. Chairman, with respect to these 
notices, their nature is not so much regulatory as 
informative, from a safety point of view. We have 
units in the ship channel that constantly sweep the 
bottom for obstructions, for example, and when these 
obstructions are found, a notice is sent immediately to 
the industries by these various means to advise them 
that there is a danger element there and we give them 
the proper directives as to what should be done. At 
times we might close off part of the channel until 
these obstructions can be removed. In other instances, 
for example where we have technical personnel and 
engineers working on the ice cover adjacent to the ship 
channel in the winter months, in respect of their 
safety, we would issue directives. I would hesitate to 
say that they would come under the classification of 
regulations. They are varied in nature and depend on 
very fluid conditions which change from time to time, 
and I think it would be difficult to formulate a regula- 
tion which could be applied to all these varied in- 
stances. 


The Chairman: Are there any further questions? Mr. 
Kennedy. 


Mr. Kennedy: Mr. Chairman, in a way this relates to 
the sort of thing I was speaking about before. For 
example, there are in the Canada Shipping Act pro- 
visions which make the Master responsible for his ship 
and the seaworthiness of his ship. There is in the 
Criminal Code a provision which prohibits people 
from operating small vessels in a reckless or dangerous 
manner. There are regulations made under the naviga- 
tional portions of the Canada Shipping Act which 
require the owner or operator to navigate his vessel in 
a prudent and cautious manner. If the persen in 
charge of the vessel has been made aware of the danger 
and fails to operate in a prudent manner, then you 
have the regulation which provides the prohibition, if 
you will, and the penalty. This instrument, it is hoped, 
brings to the notice of the people in charge of the 
navigating process these sorts of situations which 
develop and which the existing process of making 
statutory instruments is not capable of attending to. 
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Mr. Pépin: Mr. Chairman, there is no fine prescribed 
for the contravention of those orders or regulations. __ 

Mr. Fortier: Mr. Chairman, these orders, as Mr. 
O’Malley explained, are not actually orders. They are | 
suggestions—what you might call bringing to the atten-_ 
tion of mariners a condition which exists in a certain 
portion of the river. r 


The Chairman: Cautions. 


Mr. Fortier: Cautions. 


The Chairman: Mr. Kennedy. 


Mr. Kennedy: As I am sure you are aware, Mr. 
Chairman, the country is covered with hydrographic 
charts. These indicate that certain waters have certain 
depth and can be used. You have to have some sort of 
an instrument that says, “Do not use it between four 
and six”, and the same is true of runways for aircraft 
or air space. If you relied on getting an amendment 
through to your regulation or your air navigation order, . 
you would probably have a casualty, a public inquiry 
and condemnation of the Minister of Transport for 
failing to have his staff take prudent means to bring. 
this sort of thing to the attention of the users. ; | 
. 

The Chairman: I would then turn to the Civil Avia~ 
tion Branch and I note there that question 1(b) is 
answered yes; that is, that the Department does issue 
regulations made on the direct authority of the Minis- 
ter—ministerial regulations, in other words, in the 
form of Air Navigation Orders, as directions of the 
Minister of Transport, made pursuant to certain Regu- 
lations. Approximately 14 such Orders were made in 
1968. Again I would ask the question which I asked 
with respect to the Marine Regulations Branch, where 
there was a similar use of ministerial regulations as 
opposed to Orders in Council made by the Governor 
in Council. What is the reason for this type of regula- 
tion in this area? Who is the responsible .. . ‘| 

Mr. Fortier: It is Mr. Walker. I would like to point 
out, though, Mr. Chairman, that in respect of these Ait 
Navigation Orders, as I stated earlier, there is definite 
authority in the Aeronautics Act for the Minister to 
make orders and regulations, provided that in the Air 
Regulations made by the Governor in Council there is 
a statement that says that the Minister may make an 
order in this matter. 


The Chairman: Yes, I recognize that, Mr. Fortie. 
The thrust of my question is really as to whether ther¢ 
is a reason in departmental practice why such powe! 
should be exercised or why it should even exist. i 
other words, taking a broader view than the legal on 


of whether or not it is justified by the Act—which, of 
course, it is—what particular factors in the field make 
this type of regulation necessary? 


Z. . Fortier: I would ask Mr. Walker. 
¢ Chairman: Mr. Walker or Mr. Kennedy. 


LB 
Mr. Walker: Perhaps Mr. Kennedy might just as well, 
if it is all right with you, Mr. Chairman. 


Mr. Kennedy: I think it was felt that a great many of 

se orders that are issued by the Minister relate to 
ty equipment of one form or another. For ex- 
mple, an oxygen equipment order related to the type 
f equipment which should be carried in aircraft pres- 
ized cabins. It may be determined, I suppose, by 
erience. The people working in the scientific areas 
continuously discover new things, and sometimes 
things which are thought to be valid become invalid. 
The fact remains that this sort of order does become 
aw when signed by the Minister although it is gazet- 
I suppose it is possible, in peculiar circumstances 
uch as this, to bring it into force of law quicker than 
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might if you were going through the regulatory 
srocess. What I am thinking of is that in fact, although 
erhaps not published until two weeks later, it would 
ictually be accepted by the industry when signed by 
the Minister. These orders relate to night flying. You 
ce have changes in the conditions of night flying due 
) the advent of new equipment, safety harness orders 
and this sort of thing. I suppose one might say in a 
way it is a little more of a technical type of thing as 
ppposed to the type of order that says, “Thou shalt 


a0 t fly recklessly” or thou shalt not do this or that. 


. 
“a 


The Chairman: What type of scrutiny outside the 
epartment is there in the case of a ministerial regula- 
on? Do these go to the Privy Council? 


Mr. Fortier: Yes, sir. 


The Chairman: So they receive the same type of 
tiny as if they were to be passed by the Governor 
ouncil? 


. Fortier: That is right. The same procedure is 
owed except instead of going to the Governor in 
ncil they go to the Minister. 


E e Chairman: So the Minister does not make them 
first and send them to the Privy Council office; they 
ae drafted, go to the Privy Council office and then 
they come back and when you agree on the draft they 


: at that point made by the Minister? 


ind 
: 


| Mr. Fortier: That is right, yes. 
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The Chairman: What is the making process by the 
Minister? Is it just his signing of the regulation? 


Mr. Fortier: It is submitted for his approval in the 
form of a memorandum to which is attached the order 
that the Department wishes him to make. 


The Chairman: So it is pretty well the same form as 
if it going to the Cabinet? 


Mr. Fortier: That is right. 


The Chairman: The answer to question 1 (d) also on 
the Civil Aviation Branch and in respect of other rules 
not included within the terms of the Regulations Act 
which affect the public, is as follows: 


Certain publications or directions issued by the 
Department, i.e., Canada Air Pilot and Designated 
Airspace Handbook, outline the basis of de 
termining good airmanship and professional air 
conduct and are not included within the terms of 
the Regulations Act. These documents and amend- 
ments thereto are a form of safety instruction or 
specification for guidance of the aviation public 
designed to achieve flight safety in the control of 
civil aviation. Frequent and continuous amend- 
ment is required to inform airmen, air traffic 
controllers and all those engaged in air navigation 
of changes in airport conditions, airway structures, 
tules of the air, hazards to flight, etc. The Canada 
Air Pilot (East and West Editions) was amended 
with 63 issues in 1968, each issue containing 
significant changes to flight procedures or flight 
disciplines relative to routes and airports through- 
out Canada. For similar reasons, the Designated 
Airspace Handbook, which is basically a manual of 
air traffic control instructions for the conduct of 
flight procedures, is amended or revised, and 
published every 35 days. 


Perhaps that answer is sufficiently clear without asking 
for additional explanation, unless there are questions 
which members of the Committee or our counsel 
would like to raise. 


Question 1 (e) also concerned the Civil Aviation 
Branch and raised a question about directives which 
did not affect the public, but only the Department 
itself. The answer is: 


Within the Department, instructions are issued 
for the guidance of civil aviation inspectors and 
other persons engaged in aeronautical matters, 
designed to ensure a standard interpretation and 
application of air safety policy. 


I think in all directives of this kind the Committee is 
interested in whether or not this is perhaps not regula- 
tion by the back door. Are these directives to depart- 
mental officials in effect determinative of the rights of 
the public in that they determine the interpretation 
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which will be given to them by the Department. So 
that an ambiguous regulation, one which is capable of 
several possible interpretations may, in effect, be fur- 
ther specified by one of these directives and therefore 
the rights of the public are indirectly affected even 
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though directly it would appear that there is no effect 
on the public. Mr. Kennedy. 


Mr. Kennedy: I would like Mr. Walker to add to this. 
With respect to both 1 (d) and 1 (e), the aeronautical 
field is worse than the motor vehicle field. In point of 
fact, it is like the motor vehicle field may have been in 
the beginning. You have a tremendous variety of air- 
craft. Aircraft are built not in quite the same manner 
as ships are built. As you can well imagine, if you have 
a fabricated wing on an aircraft the process of patch- 
ing a hole in such a wing is totally unrelated to the 
process which might be required with respect to a rivet 
in a Viscount. This is why in this area it is so necessary 
that not only the people involved in the industry itself 
be availed of all the latest technological data and 
developments which we may have either as a result of 
an accident in Peru or wherever it might be, and the 
instructions which are issued to civil aviation people 
are designed to ensure that they are aware of the latest 
developments in this sort of technical application of a 
very difficult regulatory field. There would be no 
effort made, for example, to tell a civil aviation 
inspector, when he was interpreting Section 529 of the 
Air Regulations which governs the manner in which an 
aircraft shall be landed at an airport where there are 
built-up areas, ““Well apply it in this circumstance and 
do not apply it in that.” This is not, in my under- 
standing, the nature of the instructions which are 
issued to civil aviation inspectors. 


Mr. Walker: That is quite right, Mr. Chairman. They 
are basically a type of “in house” instruction to our 
staff in the field to keep them up to date with changes 
in policy within the Department on how we do our 
work. For example, perhaps in the matter of licensing 
a pilot the question arises as to his medical fitness to 
hold a licence. The procedures for determining 
medical fitness are laid down quite carefully. The role 
that the civil aviation inspector has to play in this 
procedure in relation to the regional medical officer is 
the sort of thing that is lined out within the body of 
these instructions. 


Another example might be in the registration of an 
aircraft. There may be a question of determination of 
nationality. How does the inspector go about deter- 
mining the nationality of the applicant, the question 
that would be put to the man, if there was a question 
of this nature. These are the sort of things that are 
dealt with in the instructions. 
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Mr. Kennedy: Also the type of documentation per- 
haps that he might be expected to file. If Canada has 
arrangements with other countries and if the same 
consideration is given with respect to Canadian licens- 
ing by West Germany, then the intention is that 
Canada should wherever possible, afford the same sort 
of treatment. These things change depending upon 
perhaps a country raising the level of its standard of 
medical fitness, or what have you. Therefore the only 
way you can keep abreast of this is by this sort of “in 
house”’ information. 


Mr. Morden: Do you have any instructions of this | 
type under l(e) that interpret or define words or 
expressions in regulations? : 


Mr. Walker: We leave the interpretation of regula- 
tions to the courts. 


Mr. Morden: Well, in the initial stage it has to be 
applied by the inspector. You mention “for the 
guidance of inspectors to ensure a standard interpreta- 
tion and application of air safety policy.” I just 
wondered what sort of guidance you gave them. 


Mr. Walker: No, we do not interpret the regulations 
whatsoever in this type of document. 


Mr. Morden: You take the position they speak for | 
themselves. 
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Mr. Walker: We hope they do not speak on a subject 
too frequently at all because it is very difficult and 
dangerous for them to start giving advice to industry 
on how to interpret a regulation, you see. 
Mr. Morden: I think the regulations speak for them- 
selves. 


Mr. Walker: Yes, indeed; that is how we tried to 


develop them. 4 


The Chairman: In relation to 1(e) I notice you have | 
made no estimate of the number of these directives. I 
assume from the absence of an estimate that it would | 
be difficult to know how many there were. Would. 
they be in the hundreds or thousands every year? 


Mr. Walker: No, nothing of that scope, I am sure. 
Probably each branch would be given certain instruc- 
tions relating to their own area of responsibility; in the 
area in which I work perhaps 15 to 20 a year—some- 
thing like that. | 


The Chairman: I see. ' 


Mr. Kennedy: To give an example, under the aif 
regulations are listed the types of people who are 
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qualified to be the registered owner of a Canadian 
aircraft: A Canadian citizen, to start with; then an 
immigrant who has been admitted to Canada for 
‘permanent residence; and a corporation, at least two- 
thirds of the directors of which are Canadian citizens. 
‘In the case of private aircraft of the type I mentioned 
‘to you before: A citizen, or a subject, of a contracting 
istate, who normally resides in Canada; or a corpora- 
‘tion incorporated under the laws of Canada. 


_ Not many of our civil aviation inspectors are law- 
yers, and it may be that in a certain case something 
happens. As a consequence, the problem is referred to 
the Director of Legal Services, Mr. Fortier, and an 
opinion is given on the situation, or the status. This 
‘could be interpreted as the result of an instruction to 
civil aviation saying, “This case arose. This was the 
interpretation that was given’. 


ee 
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_ In addition to that, for example, we permit aircraft 
which have chattel mortgages on them, and leases and 
‘things such as that. Civil aviation inspectors, again, are 
not lawyers. We try to lay down for them what they 
may look for in a document that is filed with them. 

ry 

_ When you consider aircraft may be coming in from 
Japan, Mexico, or Germany, you have to lay down 
some sort of guidelines for them so that you do not 
have all sorts of anomalies occurring under the region- 
al aviation program that we have in the Department of 
Transport. 

Mr. Morden: On that point, and speaking hypo- 
etically, would there be any objection, in your view, 
9 making these instructions available to those mem- 
ers of the public, or users, who would be affected 
by them, or do you regard them as a matter of in- 
ternal departmental policy? 


_ Mr. Walker: Yes, Mr. Chairman, the industry is told 
of anything that affects it. At this very moment we are 
teviewing these particular instructions with a view to 
ensuring that over the last several years something has 
aot crept into our internal instructions that has been 
<ept away from the industry. We are extracting certain 
material now in the form of a handbook, which we 
10pe to publish by the end of the year, and which will 
oring down the amount of this instruction and in- 
‘rease the amount of information available to the 
ndustry. 


Mr. Morden: If there are instructions to inspectors 
‘o ask questions of such-and-such a nature on this type 
of an application, would these written instructions be 
nade available to the industry or to those interested? 


_ Mr. Walker: Yes, sir. Generally, it is included on the 
‘pplication form. For example, if it dealt with an 
‘pplication for a certificate of registration for an air- 
sraft, these sorts of things are embodied in the form. 
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The Chairman: Turning finally to the Canadian 
Transport Commission, I note the answer to question 
1 (c) is that eight regulations were issued during 1968 
under authority of the Railway Act and were ex- 
empted from publication in the Canada Gazette by the 
Regulations Act. Can anyone here speak with some 
knowledge of the Canadian Transport Commission? 


Mr. Fortier: No, Mr. Chairman, there is no one here. 


The Chairman: Yes, I realize that. I did not specifi- 
cally ask whether there was anyone here from the 
Canadian Transport Commission. Is there anyone here 
with enough knowledge of the Commission to make 
any comments on these answers? 


Mr. Fortier: I would not dare try to comment on 
that. The answers should be given by the Commission. 


The Chairman: This would also be true of 1 (d) and 
1 (e)? 


Mr. Fortier: Yes, sir. 


The Chairman: Having gone through question one, I 
wish to pose this general question: Would you find 
any difficulty with a requirement of consultation with 
those likely to be affected by a regulation? 


I have noted that most of the branches have re 
ported that there is, in fact, consultation. If consul- 
tation were a legal requirement would this raise any 
difficulties? First of all, this requirement could be for 
an informal consultation, such as at the wharf with the 
fishermen, or secondly, it could be a requirement for 
some kind of formal consultation—a formal hearing. 
Would anyone have any comments on whether there 
are any difficulties inherent in this type of general 
requirement? 


Mr. Foruer: On the legal aspect, Mr. Chairman, if we 
were to provide for a formal hearing, it would con 
siderably delay the actual making of the regulation. 
We would then have to give a delay of 30 days at the 
very least so that persons could prepare their briefs. 
We would likely have to arrange for regional hearings 
throughout Canada, and that would be the cause of 
considerable delay. Perhaps some of the officers of the 
Department have some views on that. 


The Chairman: It might also be interesting to know 
what might be the general period within which you 
might want to put a regulation into effect. I suppose 
in some cases it would be very short indeed? 


Mr. Kennedy: If we are talking of our regulations in 
the pure sense, I think the only area in which one 
might wish to avoid consultation would be where 
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there was some sort of classification to the problem 
from the point of view of national security interest. 


The interesting thing about the Aeronautics Act is 
that “minister” as defined in that Act includes not 
only the Minister of Transport but also the Minister of 
National Defence. The Minister of National Defence 
does, in fact, have certain powers under the Aero- 
nautics Act. This is as a result of its being administered 
in the early days by... 


Mr. Fortier: Civil aviation, up to 1936. 


Mr. Kennedy: Therefore in the Aeronautics Act 
there are certain things of a national security classifica- 
tion. 


Our great concern in transport, particularly on the 
aeronautics side—and I think it is becoming increas- 
ingly evident on the marine side—is the tremendous 
amount of safety data that are being developed by 
organizations more capable than our own, with all 
deference to our own Officials. When one is dealing 
with supersonic aircraft, none of which are being 
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manufacturing in Canada, one reaches a point where 
one is very reliant upon the things that are developed 
in an international organization. I think perhaps this is 
true in some parts of the marine area, as well, though 
perhaps not to the same degree. But there have been a 
number of changes in recent years in this area. 


The problem is that in many ways—and please ex- 
cuse my language—we have too damned many regula- 
tions with technical content. It is the technical speci- 
fication incorporated in regulations which constitutes 
the bind, not only the bind of the administrator, but, I 
would suggest to a degree, the bind of the person who 
is trying to find out what the law is. In my own view, 
if a process were developed which separated and eased 
the publication of this technical material—did not 
complicate—it could be a requirement on a mainte- 
nance engineer to comply with the technical specifica- 
tion. However, if you have to put this technical 
material into regulations you just will increase the size 
of regulations. I am sure you all are aware of this as 
this is one of the reasons for the existence of this 
Committee. In my view we are not going to solve the 
problem by putting this ever-increasing mass of tech- 
nical material into regulations. By doing this we just 
will create far greater problems. 


The Chairman: Would any of the other witnesses 
care to comment on the consultation question? Yes, 
Mr. Graves. 


Mr. Graves: Mr. Chairman, as I understand it, you 
were inquiring specifically about the desirability of 
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formal consultation required by law, as distinct from 
informal. ; 


The Ct vin.van: Yes. 


Mr. Graves: From our experience, I would think, we 
would get a far better reading of the reaction of the 
people concerned through informal consultation 
rather than through a formal public hearing. That is 
my impression. 


The Chairman: Thank you. Mr. O’Malley? 


Mr. O’Malley: Mr. Chairman, I think there are proba- 
bly two extremes in regulations. One, as mentioned by 
Mr. Kennedy, is the regulation with an extremely 
complex and highly technical content which affects a 
relatively small number of people. At the other ex- 
treme there are those regulations affecting a large 
number of people, for example, safety regulations. If 
it were mandatory to have consultation with these 
large segments of the population, I think the input 
from these people would be very beneficial in formula- 
ting effective safety regulations and it also would bring 
to the attention of the public in a very striking man- 
ner, I think, by their participation, of the existence 
and the necessity of having these regulations. Perhaps] 
would not be prepared to agree that it should be 
mandatory to have consultation on all regulations, but 
on specific regulations of a simple nature that affect a 
large number of people, I think it would, indeed, be 
beneficial. 


The Chairman: Thank you. Are there any othe 
comments? Yes, Mr. Yost? 


Mr. Yost: Mr. Chairman, I do not see how we woulc 
ever get off the ground in trying to get out regulation: 
if we had consultations every time we intended tc 
issue a regulation or even to amend one. The proce 
dure would be fantastic. I just cannot see it. Perhaps] 
did not understand your question. yy 


The Chairman: Do you mean in terms of formal 
consultation? 


Mr. Yost: Yes. 


The Chairman: I realize the answer is obvious ir 
some cases. I merely wanted you to express the con 
siderations to put them on the record. 


Mr. Yost: I shudder at the very thought. 


The Chairman: I do not think informal consultatioi 
would necessarily lead to the same type of conse 
quence. Presumably, you already either must knov 
the answer through the knowledge of your depart 
mental officials or you have to consult with peopl 
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who do know the answers. There has to be, at least, 
‘some kind of consultation process within the Depart- 
ment and by going outside to a few more people it 
ely would not add that much more to the 
' burden if it were informal. Mr. Kennedy? 


__ Mr. Kennedy: I am sorry, Mr. Chairman. I think in 
'the area affected by the small vessels regulations 
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: over the years, there have been a number of 
_very formal, but informal, meetings annually—I should 
ot say annually, but they have been held on a num- 
ber of occasions—with members of the boating federa- 
Lion, manufacturers—even manufacturers of life 
ackets—yachting clubs and the Red Cross, this, no 
Joubt, has had a beneficial effect. It puts input into 
he production of amendments to that type of regula- 
tion. However, as Mr. O’Malley said, there are pro- 
ably two types. I think where you are administering 
In airport or where you are administering certain 
roperty, like a canal, there are certainly some aspects 
hof this, but the average person probably does not 
ppreciate a great deal about the activities which 
ould be related to the manoeuvring area of a run- 
y. There is a limited class of people who are in- 
Olved in this and who really should be involved in 
s. 


The Chairman: Mr. Cavey, I think you had a com- 
nent, too. 

_ Mr. Cavey: I was just thinking, Mr. Chairman, that 
ere are various types of regulations, administrative 
irectives and that sort of thing that could be made, 
ut one where I do not see advanced consultation as 
deing too practical a possibility would be in the setting 
f rates and charges—nobody likes a rate increase. Just 
is past winter we determined an increase in rates and 
charges for the use of government wharfes which were 
approved around the beginning of December to take 
fet April 1. We gave lots of advance notice to the 
d 
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industry that these rates and charges were going up 
and in this way they were advised, but there were no 
public hearings or meetings at which we said, ‘““Do you 
a if we raise this rate from 40 cents to 50 cents’? 


e Chairman: Did you have any representations 
iat they should not go above 50 cents? 


_Mr. Cavey: I was just checking with Mr. Calladine 
nd there was virtually no protest. Anything that did 
ome in was very local and did not deal necessarily 
ith the rate increase itself or the fact that there 
ould not be a rate increase. 


4 he Chairman: Mr. Morden? 


Mz. Morden: Mr. Chairman, if you would permit me, 
would like to ask Mr. Kennedy a question arising out 
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of his general view that with the increasing prolifera- 
tion of technical detail and knowledge which has to be 
Mmcorporated into writing, it is not a good thing to put 
it in the form of a regulation. I understand, Mr. 
Kennedy, that this technical information in many 
respects is embodied in the standards to which people 


are to conform, say, in the safety field, Would that be 
right? 


Mr. Kennedy: I think what I said, sir, is that a 
person in order to be a pilot, a doctor or a lawyer is 
required to pass examinations; an aircraft maintenance 
engineer is required to sit for examination; a pilot is 
required to sit for examination and he is required to 
do so quite frequently depending upon his clas- 
sification. I think that part of this is in the examining 
process when it comes to how a pilot should conduct 
himself in the cockpit of an aircraft. On the main- 
tenance side, this, again, is knowledge which you 
expect the individual to demonstrate before he gets a 
licence. One of the requirements of his licence is that 
he keep himself abreast of any changes and that he be 
on a distribution list for engineering, inspection and 
maintenance manuals, for example, which will keep 
him up to date in that area of endeavour where he 
may be working. Yes, I think it is essential that that 
segment be informed, but I do not think it is essential 
that the Canadian public be informed. 
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Mr. Morden: I gathered it was your view, which, I 
think, probably many people would share, that there 
might be some other way to accomplish what those 
regulations intend to accomplish than by doing it 
through the medium of law and the necessity of 
having to turn over page after page of regulations in 
technical language that very few people understand. 
To get right to my question, if, in fact, notwith- 
standing all the technical verbiage, they need to 
impose or lay down a standard with which those 
affected are obliged to comply, how else can it be 
done than in the form of a regulation? 


Mr. Kennedy: It is like a contract. You and [I can 
conclude a contract to build a building and in that 
contract I can cite that I want you to put on an 
asbestos roof adhered with a specification produced 
by the Miner Rubber Company Ltd. and we have a 
dispute over that roof in court. That specification is 
well known to you, to me and to the parties involved. 
It is referred to in the contract. I am sure that court 
will have no difficulty, as long as the specification is 
appropriately identified in the contract, of inter- 
preting the contract on the basis of the specification, 
and it will relate to the manner in which the process 
was used by you as the manufacturer or builder for 
me. What I am saying is that I think in some regula 
tions the same thing should be possible, particularly 
where you are getting these specifications changed sO 
constantly. We are going to have the Concorde aircraft 
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and we are going to have the super bus and these 
things. We do not even manufacture them in Canada 
and we have to accept in many instances the technical 
data developed by a manufacturer or an aviation 
agency such as Federal Aviation in the States which is 
approving this process for their own airworthiness 
program. If we were to challenge some of this we just 
do not have the technical backup to do it. 


Mr. Morden: Thank you. 
The Chairman: Mr. Fortier. 


Mr. Fortier: Mr. Chairman, this technical data does 
not provide for penalties. It is just that the aircraft will 
not be certified unless it meets certain standards. But 
in every instance where there is a provision for a 
penalty for contravening the order it is either covered 
in a regulation or in an order made by the minister. 


Mr. Morden: I thought that perhaps the possible 
answer with regard to putting to good use technical 
information but keeping it out of the regulations to 
some extent would be to confer a measure of dis- 
cretion on inspectors and then in carrying out their 
inspections they would be guided not by firm instruc- 
tions but by information of a technical nature. 


Mr. Kennedy: Maybe I can answer the question with 
this book called the Canada Air Pilot West. This is 
amended, as was indicated, very frequently. In bulk it 
is diagramatic. No pilot goes into the cockpit of an 
aircraft without having this on his seat. In fact it is one 
of the cardinal rules for governing his conduct. With- 
out it he is lost. Furthermore, also if he were to try 
and land at an airport contrary to the diagramatic 
information contained in it he would certainly be 
acting without good airmanship. Now I would like to 
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see it better referred to in the air regulations, but we 
do refer to it. We say in a regulation, for example, do 
not take off or land at an airport except in accordance 
with this. It is like in a way the hydrographic chart— 
do not navigate the St. Lawrence river from Montreal 
to Seven Islands unless you have appropriate hydro- 
graphic charts. People do it but if you do it with a big 
ship, with all due respect to some of the judges in this 
land, you are not demonstrating good seamanship 
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practice and therefore as a master of the ship you in 
point of fact are derelict in your duty. 


This goes back to what your gentleman friend on the 
left said about pilots. I do not think having a pilot on 
board is an excuse for not having a master of a ship 
who is in command having this data. It is the same 
with this sort of thing. If somebody lands at an airport. 
contrary to that he is certainly risking life and limb. 
But that changes so frequently. q 

The Chairman: Are there any further questions? If 
not, I would like to express our sincere appreciation to 
the officials from the Department of Transport who 
have been so good as to spend this two and a half 
hours with us this morning. It has been very helpful to 
us. I would not say it has given us a detailed under- 
standing of how the Department operates, but at least 
it has given us a much better understanding than we 
had before of how the process of making and applying 
regulations operates in Canada. I think I should say in 
conclusion, along with our thanks, that it seems to us 
your Department is in every sense a well regulated 
one. 4 


The meeting is adjourned. 


$$ $e 


The Queen’s Printer, Ottawa, 1969 


ein wi atc! & | ON 


Meares < ae was ee ck =. jee ie aptagas 
Shey Oi =v ba 2 wer.) s ~) wa, bor 
> Cees ® Se ix , =. gore Cy eae VE 


au? -<. on ow. ie b 
oy tre & sent. Lee < 


fa bed eet £ 
pepe w ees Sok 
i Gnegnad: Mo its goes D> Fee ere tn 
ee wiidrs hres uk be Te weet ® We ® aes 

me “as(iero! tile Ot 4 seule (o> ghee. =~ 


OUP ft tn we det. Paetiasui, ore ST ere wet) 
- jet BY OO ve Par’ ee i cf ‘ Wee's 
inioention <4 = =. 2 sac 03, G0 OR) 
ne ~~? rey vs %S 


u-—0 reap. 


i¢\  Herey, Ors 


cig at ae pode Seca. 
») Seb que vb gr eyely Detter a 
jot SY te ull how Bae pencen cf 
gid Opzice tn Ceatde.t 
“ray ex, Mipvgy edehooey, thukey 
. owt “Deere elt Rane wer 


ir 


a coon aan 


Pa 


avi e, ie : 
i ae 


‘ow 


MAE XC 2 rts: 
08573 


HOUSE OF COMMONS 


First Session—Twenty-eighth Parliament 


1968-69 a 


Statutory Instruments 


Chairman: Mr. MARK MacGUIGAN 


MINUTES OF PROCEEDINGS AND EVIDENCE 
No. 9 


THURSDAY, JUNE 26, 1969 
FRIDAY, JUNE 27, 1969 


Respecting 


Procedures for the review by the House of Commons of instruments 
made in virtue of any statute of the Parliament of Canada. 


WITNESS: 


(See Minutes of Proceedings) 


20345—1 


SPECIAL COMMITTE: > 
ae *® 
ON Lay 


SPECIAL COMMITTEE 
ON 
STATUTORY INSTRUMENTS 


Chairman: Mr. Mark MacGuigan 
Vice-Chairman: Mr. Gilles Marceau 


and Messrs. 


Baldwin, Hogarth, *Roy (Timmins), 
Brewin, McCleave, Stafford, 
Forest, Muir (Cape Breton- Tétrault—(12). 
Gibson, The Sydneys), 
Timothy D. Ray, 
Clerk of the Committee. 
(Quorum 7) 


Pursuant to S.O. 65(4) (b); 
Replaced Mr. Murphy on June 27, 1969. 


MINUTES OF PROCEEDINGS 


THURSDAY, June 26, 1969. 
(12) 
[Text] 


The Special Committee on Statutory Instruments met this day at 9.40 
a.m., the Chairman, Mr. MacGuigan, presiding. 

Members present: Messrs. Brewin, Gibson, Hogarth, MacGuigan, Mar- 
ceau, McCleave, Muir (Cape Breton-The Sydneys), Stafford—(8). 

Also present: Dean Gilles Pepin, Counsel to the Committee; and Mr, J. W. 
Morden, Assistant Counsel to the Committee. 

Witnesses: From the Department of Manpower and Immigration: Messrs. 
R. E. Williams, Legal Adviser to the Department; J. C. Morrison, Director 
General of Operations, Manpower and Immigration; J. S. Cross, Acting Direc- 
tor, Programs and Procedures Branch (Immigration); E. P. Beasley, Director, 
Home Services Branch (Immigration); J. Drew, Director, Activities Develop- 
ment Branch (Manpower); J. Meyer, Acting Director, Programs Branch (Man- 
power); S. Gerley, Assistant Director, Manpower and Mobility Program and 
Employment Stability (Manpower). 

The Chairman announced a proposed programme of meetings for the 
balance of the day and Friday, June 27, 1969. 

It was 

Agreed,—That the President of the Privy Council, and officials from the 
Privy Council Office be heard this day at 3.30 p.m.; and at 9.00 a.m. 

The Chairman introduced the officials from the Department of Manpower 
and Immigration and invited Mr. Williams, Legal Adviser to the Department, 
to make an introductory statement. 

The Committee then proceeded to the questioning of the officials regard- 
ing the source and method of regulation making, then to a discussion of the 
answers from the Department to the Committee’s questionnaire, questions 1, 
2, 10, 11, 19 and 20. (See Exhibit Q2) 

During the questioning, it was requested by Messrs. McCleave and Brewin 
that the officials after consultation with the Minister file with the Committee 
by August 31, 1969: The reasons for keeping confidential (a) the compila- 
tions for arriving at the point value for each occupational category and (b) 
the point values for occupational categories related to the occupational descrip- 
tion as determined by the applicant for immigration; as per Schedule A to 
the Regulations and as referred to in Section 32(2) of the “Regulations. 

The Chairman asked that the departmental officials file with the Clerk 
of the Committee information re departmental directives giving an interpreta- 
tion of the Law, notably (a) Under what requirement of the Act are they 
directed? (b) How many were there in 1968 as compared to previous years, 
and as compared to other directives? . 

At 12.45 p.m., the Chairman thanked the witnesses and the Committee 


adjourned until 3.30 p.m. this day. 
g—3 
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AFTERNOON MEETING 
(13) 


The Special Committee on Statutory Instruments met this day at 3.45 
p.m., the Chairman, Mr. MacGuigan, presiding. 


Members present: Messrs. Forest, MacGuigan, Marceau, McCleave, and 
Stafford— (5). 


Also present: Same as at morning meeting. 


Appearing: The Honourable Donald Macdonald, President of the Privy 
Council. 


Witnesses: From the Privy Council Office: Mr. J. L. Cross, Assistant Clerk 
of the Privy Council (Orders in Council), and Mr. Paul Beseau, Legal Adviser 
to the Privy Council Office. 


The Chairman introduced the Honourable Donald Macdonald, President of 
the Privy Council, and then introduced Mr. Cross. Mr. Cross, during his state- 
ment, read the first Order in Council passed in Canada and went on to explain 
the role of the Privy Council in regulation making, and the requirements 
therein. Mr. Beseau was then asked to explain his role as legal adviser. 


Following the questioning of the Minister and the officials present, the 
Chairman thanked them for their attendance. 


At 5:00 p.m., the Committee adjourned to the call of the Chair. 


FRIDAY, June 27, 1969. 
(14) 


The Special Committee on Statutory Instruments met this day at 9:15 
a.m., the Chairman, Mr. MacGuigan, presiding. 


Members present: Messrs. Gibson, Hogarth, MacGuigan, Marceau, Mc- 
Cleave, Muir (Cape Breton-The Sydneys), Roy (Timmins)—(7). 


Also present: Dean Gilles Pepin, Counsel to the Committee; and Mr. J. W. 
Morden, Assistant Counsel to the Committee. 


Appearing: The Honourable John Turner, Minister of Justice and Attorney 
General for Canada. 


Witnesses: From the Department of Justice: Mr. D. S. Maxwell, Q.C., 
Deputy Minister and Deputy Attorney General of Canada; Mr. D. S. Thorson, 
Q.C., Associate Deputy Minister of Justice; Mr. J. W. Ryan, Director, Legisla- 
tion Section; Mr. P. D. Beseau, Department of Justice Legal Adviser to the 
Privy Council Office; and from the Privy Council Office: Mr. J. S. Cross, 
Assistant Clerk of the Privy Council (Orders in Regulation). 
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The Chairman introduced the Honourable J ohn Turner, Minister of Justice, 
and the officials from his department. 


The Minister was invited to make a statement during which he outlined 
the role of the Department of Justice in the regulation making process and also 
certain recommendations for improving the general process. 


The Chairman thanked the Minister and invited the Committee to question 
the witnesses present. 


On motion of Mr. Gibson, it was 


Agreed,—That the statistical summary prepared by the Privy Council, and 
the document “Recommendations to the Governor in Council” be printed as 
Appendices. (See Appendices G and H) 


On motion of Mr. McCleave, it was 


Agreed,—That a list of documents filed with the Committee, this list to 
include the Departmental answers to the questionnaires received to date, be 
printed as an Appendix to today’s proceedings. (Appendix I). 


At 11:00 a.m., the Chairman thanked the Minister and his officials and the 
Committee adjourned to the call of the Chair. 
Timothy D. Ray, 
Clerk of the Committee. 
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Thursday, June 26, 1969 


_ The Chairman: The meeting will come to 
io) der. 

_ Gentlemen, I will give you our program for 
today and tomorrow. This morning we are to 
ear officials from the Department of Immi- 
gration. This afternoon at 3.30 we will hear 
om Officials of the Privy Council Office, 
ho will be accompanied by the Hon. Donald 
Macdonald. 

_ Tomorrow morning at 9 o’clock we will 
hear from the Department of Justice, with 
the Hon. John Turner. Mr. Turner has 
informed me that he wishes to make a per- 
onal statement on the subject of our investi- 
ation. The reason for calling it at 9 is that 
he House convenes at 11, and this will 
ensure, I think, that we will be finished by 11 
’clock. If Committee members have any seri- 
“ous objection to that early starting hour we 
can just as easily meet at 9.30, but it gives us 
more time to finish before the House con- 
venes at 11. Is this acceptable to Committee 
members? 
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Some hon. Members: Agreed. 


The Chairman: There being no objections, 
we will leave the program as it is. 

That ought to complete the public hearings 
of our Committee. Because of the recovery of 
Vir. Cross of the Privy Council office, we are 
able to hear him today and will not have to 
have the meeting later in July that at one 
point threatened us. 

Our future meetings will be a meeting of 
the Steering Committee early in August the 
date for which will be set shortly, and to 
which all Committee members will be invited, 
and a meeting of the whole Committee, which 
will take place about the middle of Septem- 
‘ber when other Committees will also be 
beginning to meet. 

“I have summer schedules from a good 
many of you now. As soon as I contact a few 
who have yet to give me their summer Ppro- 


EVIDENCE 


(Recorded by Electronic Apparatus) 


gram we ought to be able to fix exact dates so 
that you will have plenty of notice of the 
summer meetings. I hope by tomorrow, or at 
least by the first or the week, to have those 
exact dates for you. 


This morning we have with us Mr. R. E. 
Williams, Legal Adviser to the Department of 
Manpower and Immigration; Mr. J. C. Morris- 
on, Director General of Operations, Manpower 
and Immigration—I am just going around the 
table as these gentlemen are seated—Mr. J. S. 
Cross, Acting Director, Programs and Proce- 
dures Branch, (Immigration); Mr. E. P. Beas- 
ley, Director, Home Services Branch (Immi- 
gration) Mr. J. Drew, Director, Activities 
Development Branch, (Manpower); Mr. J. 
Meyer, Acting Director, Programmes Branch 
(Manpower) and Mr. S. Gerley, Assistant 
Director, Manpower and Mobility Programme 
and Employment Stability (Manpower). 

As I understand it, Mr. Williams will begin 
and he has some comments to make about 
additional answers to our questionnaire which 
he has just presented to us. I believe he will 
also give us a short description of how the 
Department proceeds to make statutory 
instruments Mr. Williams. 


Mr. R. E. Williams (Legal Adviser, Depari- 
ment of Manpower and Immigration): Thank 
you, Mr. Chairman. As you have heard my 
name is Ronald Williams and I am the legal 
adviser to the Department. At the outset, I 
think I should say this Department’s initial 
reply to the Committee’s questionnaire seems 
by inadvertence to have contained a number 
of answers that are not directly responsive to 
the questions, owing to what appears to be a 
misapprehension of some of the questions. 
When this situation came to light we pre- 
pared and have put into the hands of the 
Clerk of the Committee a supplementary 
answer to the Committee’s questionnaire. 
Unfortunately not every question has been 
covered in the time available and the delega- 
tion here today will do its best to explain 
anything that is not covered. Of course we 
will be glad to discover and provide the Com- 
mittee with any information that cannot be 
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provided among the members of the delega- 
tion. 

I have been asked to make something in 
the nature of a general statement concerning 
the manner in which regulations and other 
subordinate legislation this Department has 
prepared and I think I might say that as legal 
adviser to the Department I have a part to 
play in the drafting of practically all legisla- 
tive enactments that originate with this De- 
partment. In cases of major legislation, the 
drafting is, of course, done by a legal drafts- 
man in the Department of Justice, legislation 
Section. However, I ordinarily conduct pre- 
liminary meetings with departmental officials 
and prepare the drafting instructions that are 
sent to the Justice Department after a Cabi- 
net instruction to prepare legislation has been 
approved. I then participate in the meetings 
with the Justice draftsman and assist as 
necessary until a final draft is ready for 
printing and a Bill is ready for presentation 
to Parliament. Statutes in which we have 
recently gone through this very process are, 
for example, the Adult Occupational Training 
Act; the Immigration Appeal Board Act; the 
Canada Manpower and Immigration Council 
Act and three years ago the Training Allow- 
ances, 1966 Act. 
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In cases of subordinate legislation not 
passed by Parliament, the case varies accord- 
ing to the importance attached to the legisla- 
tion. If it is a large and significant piece of 
legislation, such as the Immigration Regula- 
tions Part I, or the Manpower Mobility Regu- 
lations, or the Adult Occupational Training 
Regulations and in some cases some others, 
the drafting may also be done by the Legisla- 
tion Section in the Department of Justice. In 
such cases I ordinarily fill the same role as I 
do with other cases of major legislation. 

Where the legislation to be enacted is less 
significant, I frequently do the drafting 
myself, or it is done by one of the officers in 
the legal division of the Department. Exam- 
ples of these are the Immigration Regulations, 
Part II; several Orders in Council; delega- 
tions of authorities and preparation of forms 
and certain kinds of ministerial directions 
and orders and things of that nature. Howev- 
er, I always have available to help and assist- 
ance of officers in the Department of Justice 
and I frequently use it. 


As you know, all legislative enactments 


that fall under the Regulations Act require to 


be approved as to form and draftsmanship by 
the Legal Adviser to the Privy Council and in 
addition they are required by the Canadianl 
Bill of Rights Act to be certified by the Attor-— 
ney General as to compliance with the provi-- 
sions of the Bill of Rights. In those cases 
where I do the drafting myself, or where it is 
done in my legal division, I ordinarily try to 
prepare a draft that is acceptable for both of 
these purposes myself, but even in such 
eases, those officers will have the final word 
on draftsmanship. 


After approvals at the Privy Council office 
and the Justice Department, the regulation or 
order in council is laid before the enacting 
authority, the Governor in Council or the 
Minister in most cases, for signature andg 
bringing into legal effect. I have, of course, ; 
been speaking of drafting only from a legal | 
point of view. The drafting process itself is 
one that involves frequently the most senior 
departmental officials and in every case 
involves long meetings and the preparation of 
many drafts before a final draft that is satis-— 
factory to both the Department as to content 
and the draftsman as to form is arrived at. 
All of the officers here present have taken 
part in that process in relation to enactments 
affecting their own sphere of operations and 
they can describe that process equally as well | 
as I. | 

In the case of the exercise of minor powers 
conferred by statute, but which do not come 
within the provisions of the Regulations Act, 
drafting is sometimes done in the legal divi- 
sion and often by departmental officers. Fre- 
quently these are checked with the legal divi- 
sion before signature, or in cases where they 
are not, the format or the precedent upon 
which the document is based has usually been 
approved by the legal division at one time or 
another. In the preparation of these docu- 
ments and the checking of them, we try to 
adhere to the accepted standards of legal 
draftsmanship and in this connection we 
always have been able to rely on the assist- 
ance of legislative officers in the Department 
of Justice whenever required. 

I think, Mr. Chairman, that sums up the 
nature of the work I perform in relation to 
the creation of subordinate legislation in this 
Department. 


The Chairman: Thank you very much, Mr. 
Williams. I think if it is agreeable to the 
Committee, we will follow a similar. proce; 


dure to that which we used with the Depart 
“ment of Transport last week and ask each of 
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the other gentlemen what they might have to 
add, from the particular viewpoint of their 
specialty within the Department, to our 
knowledge of the making of statutory instru- 
ments. Mr. Morrison, would you have any 
comment? 


Mr. J. C. Morrison (Director-General of 
Operations, Manpower and Immigration): Mr. 
Chairman, I do not think I could add any- 
thing useful of a general character. My pres- 
ent position is more involved with trying to 
ensure that the existing regulations are, in 
fact, adhered to than in being personally 
involved in developing new ones. 


The Chairman: Then we will turn to those 
with more particular responsibilities within 
_the Department and I will first call upon Mr. 
Cross, the Acting Director, Programmes and 


Procedures Branch of the Immigration 
- Division. 
| Mr. J. S. Cross (Acting Director, Pro- 


grammes and Procedures Branch, Immigra- 
tion Division, Department of Manpower and 
_ Immigration): Mr. Chairman, I think that our 
legal adviser, Mr. Williams, has given a very 
' comprehensive introductory statement. I have 
_ nothing to add to it. 


The Chairman: Perhaps you could tell us 
what your role in the making of statutory 
‘instruments is within the Immigration 
Branch. Do you have a particular concern 
with this matter? 
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| Mr. Cross: No, my concern is primarily 
with the development of immigration pro- 
grams. If there are legislative implications 
there is consultation between the different 
branches of the Division and of course with 
_ the legal adviser. 


The Chairman: Yes, but when regulations 
are being developed as to the content that 
goes into those regulations, do you have a 
hand in helping to formulate these? 


Mr. Cross: Yes. 


__ The Chairman: With regard to what type of 
‘subject matter? What would your respon- 
| sibilities be in putting the content into these 
| regulations? 


_ Mr. Cross: As one of the group of persons 
|within the Immigration Division, I suppose 
‘the best example of this would be the rather 
'comprehensive changes that were made to the 
‘Immigration regulations in 1967 following the 
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examination of the White Paper on Immigra- 
tion by the Joint Parliamentary Committee. 


The Chairman: Yes. 


Mr. Cross: A team of departmental officials 
was designated to look into the proposals that 
were made and to develop in consultation 
with their seniors a system of regulations 
which would give implementation to the 
White Paper and to the Minister’s statements 
made before the Joint Committee. 


The Chairman: Let me just stop you at that 
point for a moment because I was not in 
Parliament at that point myself. The White 
Paper was presented to the House for consid- 
eration or to the House Committee I guess on 
Immigration. 


Mr. Cross: It was a Joint Parliamentary 
Committee. 


The Chairman: A Joint Committee, but at 
that point no regulation has been drafted? 
The drafting of regulations came after the 
consideration of the White Paper by the par- 
liamentarians and you were a member of the 
drafting team? 


Mr. Cross: Of the drafting team, that is 
correct. 


The Chairman: Mr. Brewin? 


Mr. 
report. 


Brewin: The Committee made no 


The Chairman: The Committee made no 


report? 


Mr. Brewin: Unfortunately the election 
intervened before the Committee made any 
reports. 


The Chairman: This was the 1965 election. 
Was it? 

Mr. Brewin: No. The White Paper was 
1966, the Committee met in 1967 and I am 
referring to the election of 1968, but there 
was no report of the Committee. Unfortunate- 
ly the report was prepared but owing to the 
dissolution of Parliament it was never pres- 


ented to Parliament. 


The Chairman: Were there not already 
regulations before that time? 


Mr. Brewin: The regulations were 1967, 
were they not? 


The Chairman: In October, 1967. 
Mr. Brewin: October 1967. 
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The Chairman: So the regulations had not 
awaited the report of the Committee in any 
event? 


Mr. E. P. Beasley (Director, Home Services 
Br. Department of Manpower and Immigra- 
tion): Might I speak to that point? 


The Chairman: Yes, Mr. Beasley. 


Mr. Beasley: If I might speak to that point 
Mr. Chairman, it is true, as Mr. Brewin has 
pointed out, the Joint Committee did not 
table its report because of the intervention of 
the election, however, during the many and 
sometimes difficult discussions before the 
Committee there was a great deal of discus- 
sion regarding the inadequacy of the then 
existing regulations and the Committee made 
some very helpful suggestions on how these 
regulations might be improved. I think Mr. 
Brewin, it would be fair to say that there was 
a general consensus among the Committee 
members as to the way in which they were 
improved. So, although there was no formal 
report of the Committee studying the White 
Paper, the suggestions made by the Commit- 
tee during the hearings were in large part 
incorporated into the resulting regulations of 
October 1, 1967. I hope that is helpful Mr. 
Chairman. 


The Chairman: Yes, it is, thank you. Mr. 
Morrison do you want to make a further com- 
ment on that? 


Mr. Morrison: I was just going to say, Mr. 
Chairman, that really Mr. Beasley has cov- 
ered it because in my then capacity I was 
involved in all the work that went into pro- 
ducing these revised regulations and, as Mr. 
Beasley has pointed out, it really developed 
out of the discussions wth the Joint Parlia- 
mentary Committee that the Minister decided 
it was not really sensible to wait for the time 
when a whole new act and a whole new set of 
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regulations could be produced, that it was 
important to revise the regulations as they 
affected the admissibility of people of Canada. 
That set in train a very lengthy period of 
staff work and so on within the Department 
which finally produced the regulations 
through the process which Mr. Williams has 
outlined. 


The Chairman: Yes, thank you. Coming 
back to Mr. Cross then, and his membership 
on the team that drafted these regulations, 
one of the inputs to the new regulations was 
obviously as a result of the discussions of the 
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Parliamentary Committee. Perhaps this ques- 
tion should be directed to Mr. Morrison rath- 
er than to Mr. Cross. Do you also consult 
groups in the country which have large 
numbers of immigrants or how do you get 
your reading on how the Act is working apart 
from the comments which are made by 
Members of Parliament? 


Mr. Morrison: In respect to these particular 
revisions of the regulations, the Department 
did not consult directly with outside groups 
but if my recollection serves me correctly the 
Parliamentary Committee received briefs 
from a wide variety of interested organiza- 
tions. We, of course, had copies of these so 
we did have a pretty good idea of what the 
general views were amongst these 
organizations. 


The Chairman: Do you have conferences of 
your own Officers, too, when you are doing 
something of this kind apart from the draft- 
ing team? 


Mr. Morrison: I do not think in this par- 
ticular case we assembled any particular con- 
ference of people other than those within 
headquarters who had some specialized 
knowledge they could contribute to the work. 


The Chairman: Do any other Committee © 


members have questions on this? Mr. Brewin. 


Mr. Brewin: I do not know whether Mr. 
Morrison or Mr. Williams is the right person 
to ask, but is it not a fact that the main lines 
of our immigration policy are set by regula- 
tions rather than the Act? To put it another 
way, the people are excluded from immigrat- 
ing to Canada. Would I be right in guessing 
that at least 90 per cent are excluded by the 
terms of the regulations rather than by the 
prohibitions in the Act itself? 


Mr. Morrison: I do not think I would care 
to comment on your percentage, Mr. Brewin 
but I think as a statement of principle, it is 
probably true that the majority of refusals of 
people who would like to come as immigrants 
are based on provisions of the regulations 
rather than on one or other of the specified 
prohibitions under Section 5 of the Act. 


Mr. Brewin: In other words, almost all the 
deportation orders made are based upon the 
fact that the immigrant fails to comply, I 
think it is, with Section 5T; that they do not 
comply with the regulations. In other words, 
the major legislation in the field of immigra- 
tion is the regulations rather than the Act? 
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Mr. Morrison: Subject to any views Mr. 
Beasley may have, who is more knowledgea- 
_ble on this than I am, I think that is correct. 
this time it is the regulations that sort of 
_are the basis for most of our decisions on 
individuals and whether they may enter the 
country or if they are already here whether 
there is any grounds for ordering them 
_ deported. 

_. Mr. Beasley: Mr. Chairman I have little to 
: add to that. I would question the percentage, 
too. If one takes into account those who are 
_Tefused application for admission, then it is 
true that the majority of them certainly are 
-refused because of their inability to meet 
‘regulations made under the provisions of the 
_Act and the deportation is 5T related to the 
regulations, but for those people who are in 
Canada, all of those are made under the 
provisions of the Act itself; that is, Section 
19, which outlines people who are subject to 
‘deportation and Section 26 which causes an 
inquiry to be helf in such cases. 

| Mr. Brewin: Mr. Beasley you would not 
contradict my suggestion that for people seek- 
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‘ing admission to Canada the major grounds of 
admissibility or nonadmissibility are set out 
‘in the regulations rather than in the Act. 


_ Mr. Beasley: No, I did not, Mr. Chairman, 
t intend to contradict that statement and mere- 


ly to point out that this relates only to those 
| who apply for admission and not to those who 
are removed after already being here. 


__ Mr. Brewin: Then I would like to put this 
‘question perhaps to Mr. Morrison or to Mr. 
Williams. Would it not be advisable because 
of the importance of the regulations. They 
‘should be regularly and consistenly reviewed 


by the representatives of Parliament, perhaps 
‘in some reference to a standing committee on 
‘immigration or something of the sort. If this 
‘is a major form of legislation, and it is, 
“would it not be helpful, from your point of 
iview in the Department, that some committee 
of elected representatives, naturally who are 
‘in touch with the people who are affected by 
ithese regulations, should be consulted as a 
‘matter of course, not only about the form of 
‘the regulations and the content but about how 
‘they work out in practice? Would you agree 
‘that that would be a good procedure that 
‘could be adopted? 

bi 
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Mr. Morrison: Mr. Chairman, I take it that 
what Mr. Brewin has in mind—although if I 
am wrong, correct me—is a sort of periodic 
review, say once every year or once every 
two years, of regulations that happen to be in 
existence, or perhaps including review prior 
to any major revisions in the regulations. 


Mr. Brewin: Both. 


Mr. Morrison: I can only say that as a 
public servant I would see nothing wrong 
with this. In actual practice this sort of 
review does go on in a much more informal 
way through the Annual Estimates, on which 
you and other interested members of Parlia- 
ment have the opportunity to raise questions 
and draw to our attention points that are of 
concern and that may need to be looked at 
and perhaps revised, so that a more formal- 
ized procedure, I think, from a practical point 
of view, would probably be quite useful. 


Mr. Brewin: Mr. Morrison, you would 
agree, I think, that the estimates do not pro- 
vide the opportunity for the members of Par- 
liament, who are the elected representatives 
of the people, to hear why the regulations are 
made in the form they are and to have a real 
discussion or dialogue with those responsible 
for formulating the regulations. 


Mr. Morrison: Mr. Chairman, I was not try- 
ing to suggest that it was the proper solution 
but merely to indicate that to a limited 
degree our regulations do come under scruti- 
ny, through that existing medium. In princi- 
ple, the precedent is there when they put it 
that way. A more formal procedure on a 
regular basis certainly would not, I think, be 
anything but quite useful. 


Mr. Brewin: Thank you. 
The Chairman: Mr. McCleave. 


Mr. McCleave: In previous meetings, I 
think, particularly those of the Transport 
Committee, Mr. Chairman, we have been told 
about the liaison between the Department and 
the people being affected by regulations. For 
example, to take another specific instance, a 
certain part of the Department might go to a 
sailing association and discuss what it plans 
to do by way of safety regulation. 

So, to follow this line of questioning, is 
there any group with which the Department 
can consult which is an organized voice for 
immigrants? 


Mr. Morrison: I suppose, Mr. Chairman, the 
precise answer is that there is almost a limit- 
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less number of organizations that could be 
consulted which represent either immigrants 
in a fairly broad way or in a narrower way. 
Some of my colleagues may have some figures 
but there is a fairly substantial number of 
organizations. 


Mr. McCleave: These would be the ethnic 
groups? 


Mr. Morrison: Basically, yes. There is con- 
sultation of a somewhat informal kind, and 
almost accidental in the sense that the organi- 
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zations themselves frequently come to the 
Department to seek discussions or raise ques- 
tions and so on. A sort of formal consultation, 
I think, has perhaps been lacking in more 
recent years, although with the new Canada 
Manpower and Immigration Council which 
has been set up and has had its first meeting 
yesterday, there is now a formal mechanism 
through which the Minister, as distinct from 
the Department, can get advice from a group 
of people who come from a very wide range 
of interests throughout tthe country, including 
groups interested particularly in immigration. 
Under the Council, one of the four boards is 
specifically set up to look at the problems of 
immigrant adjustment in Canada and that, of 
course, brings to bear even a larger number 
of people whose specific interests are in the 
immigration field. But that is really the only 
formal mechanism for consultation and it has 
only just now started to function. 


Mr. McCleave: The evidence we had from 
the Transport people was that on occasion, at 
least in some divisions or branches, they 
would go out and say to a group, ‘We pro- 
pose this sort of action. What do you think of 
it?”? People come to you but do you ever go to 
people—to any of these ethnic groups? 


Mr. Morrison: Yes. Mr. Cross has reminded 
me that the transportation companies, though 
not ethnic groups, are consulted very fre- 
quently with respect to their interests. 
Beyond that, consultation within the Depart- 
ment, I suppose by the very nature of immi- 
gration, has not been of the kind you are 
suggesting. But that type of consultation with 
individual or specific interested organizations 
does take place much more frequently on the 
Manpower side—with employer organizations, 
with the provincial authorities on adult train- 
ing and so on. Perhaps some of my colleagues 
from the Manpower side would like to elabo- 
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rate a bit on the forms and types of consulta- 
tion that go on there. It is a different sort of 
problem, though, because the interests of the 
public tend to be narrower and to be concen- 
trated in quite recognizable units or organiza- 
tions. On the immigration side, the interests 
are so broad that I think—and I am not try- 
ing to be facetious—you tend to get almost a 
different point of view with every different 
group you go to speak to. Since our last 
major effort at revising our regulations, 
which we have already covered, really came 
about through and took place while the joint 
parliamentary committee was in session and 
where this consultation had gone on at their 
instance, there really has not been occasion 
since I have been in the Department in the 
last five years to undertake the type of con- 
sultation I think you have in mind. 


Mr. McCleave: Do you think this is objec- 
tionable in principle or do you see pitfalls in 
Tbe 

Mr. Morrison: I personally have no objec- 
tion to it as a principle but as a practical 
matter I am not quite sure how one would do 
it unless you went about it to try to do it 
through this new Canada Manpower and 
Immigration Council. That will provide you 
with a channel through which this sort of 
information can be obtained and processed 
and directed into the Department. Perhaps 
Mr. Beasley or Mr. Cross might want to com- 
ment on either the principle or the practice. I 
think it is the practice that might be difficult. 


Mr. McCleave: This new Council is in its 
infancy. Can it achieve the objectives that I 
am talking about in my questions here this 
morning? Do you think that it can bring 
about this participation between the Depart- 
ment and the people most directly affected by 
its actions? 


My. Morrison: I can only say, Mr. Chair- 
man, that I do not know. It certainly was one 
of the hopes in setting up this organization 
that it would, but I think only time will tell 
how successful it is going to be. 


Mr. McCleave: But this 
objectives. 


Mr. Morrison: Yes. I think it would be fair 
to say that. | 


Mr. McCleave: Thank you. 
The Chairman: Mr. Muir. 


is one of its 
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lL Mr. Muir: Mr. Chairman, Mr. Morrison 
Mentioned that there was consultation with 
transportation companies. What would that 
‘consultation be for and what would be 
‘discussed? 
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__ Mr. Morrison: Perhaps I might ask Mr. 
‘Cross to answer that since it is more immedi- 
jately under his jurisdiction. Mr. Cross. 


_ Mr. Muir: And, Mr. Cross, would this con- 


‘sultation be of benefit to potential 
aia 
| Mr. Cross: No, Mr. Chairman. Only 


indirectly would it involve the immigrants, 
but there are a number of sections in our 
legislation which apply to transportation com- 
Panies and it has always been the practice to 
consult with them if there are going to be 
changes in those regulations which will have 
an impact on their operations. This is almost 
continuous. An example of this is the exami- 
nation of the procedures at ports of entry 
where all of the inspection agencies, including 
Customs, Agriculture, Health and Welfare 
and we are trying to improve the system of 
examinating the passengers so there is a rea- 
sonably quick flow when we come to the age 
of the Jumbo Jets, which is just a year away. 
The transportation companies, of course, are 
involved in this, in such matters as schedul- 
ing, documentation of passengers and so on. 
They have been consulted with respect to the 
proposals being put forward for the improve- 
Ment of inspection facilities at our interna- 
tional airports. 


_ Mr. Muir (Cape Breton-The Sydneys): Mr. 
Chairman, may I also ask whether Mr. Mor- 
tison or Mr. Cross would care to indicate any 
prime example of changes in regulations or 
legislation that were a result of consultations 
aeld with representatives of e’hnic groups; 
just something you may have in mind. 


Mr. Morrison: It is difficult to give you a 
specific example, but I think it is very fair to 
say that the regulations as they were revised 
m October 1967 did reflect in some of their 
orovisions about admissibility points that 
quite clearly were a major concern to most, if 
iot all, of the ethnic groups; for example, 
eiting in a range of relatives under certain 
onditions in the nephew-niece category. Our 
ibility, which is less the question of regula- 
ion than an administrative capacity to exam- 
ne or be able to examine reasonably close 
‘elatives in iron curtain countries, where for 


i 
i 
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many years we had to take the position that 
We were sorry but we could not really discov- 
er whether they could come to Canada or not, 
because we had no means of examining. 
Administrative changes were made, very 
largely I think, because of the representations 
of ethnic groups, that now do permit examine 
people coming who are in one or other of the 
relative categories, although we are still not 
able to do anything about the independent 
immigrant who seeks to come in his own 
right. 

I think those are two quite good examples 


of influence of representation made by ethnic 
groups. 


Mr. Muir (Cape Breton-The Sydneys): In 
other words, Mr. Morrison, these representa- 
tions are listened to at times by the... 


Mr. Morrison: I can assure you we listen 
very carefully to all the representations we 
get, but that is not to say we are always able 
to accept them or do what is asked. 


Mr. Muir (Cape Breton-The Sydneys): I 
realize that, yes. 


Mr. Morrison: But we do a lot of listening. 


Mr. Muir (Cape Breton-The Sydneys): Yes. 
No, the reason I was so interested in the 
possibility of interest being taken in recom- 
mendations and representation is the fact that 
I have seen legislation, not particularly with 
this Department, introduced in the House, 
gone over for undoubtedly many months by 
the law offices of the Crown and the brilliant 
legal peoples and so on, and then we find that 
some of these brilliant legal beagles in the 
House—incidentally I am not a lawyer—find 
something wrong. So everyone is human and 
there are times when errors are made, and 
they are uncovered in the House by col- 
leagues like Mr. Brewin and others con- 
cerned. That was why I was wondering how 
important these representations were taken 
by your Department. 
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Mr. Morrison: Our particular regulations, if 
we are still talking about immigration, are 
not changed all that frequently. They are not 
that type of regulations. Perhaps they ought 
to be changed more frequently. Perhaps it is 
a matter of judgment, but certainly in my 
experience changes come at fairly distant 
intervals and inbetween we do collect a lot of 
information and points of view from all sorts 
of sources that when we do come to make a 
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major revision then all play their part in the 
types of changes that are made. 


Mr. Muir (Cape Breton-The 
Thank you Mr. Morrison. 


Sydneys): 


The Chairman: Mr. Brewin, again. 


Mr. Brewin: Mr. Chairman, I would like to 
ask our witnesses about the problem of secre- 
cy on certain information that affects immi- 
grants. We know, I think, at the present time 
immigration is based to some extent on a 
point system. You get so many points for 
skill, education, personal assessment and so 
forth and you are admitted. If you do not get 
the required points you are excluded. I have 
had occasion to be concerned about the ques- 
tion of occupational demand. I would like to 
read to Mr. Morrison Schedule A of the pres- 
ent regulations of PC 1967/1616, which are 
the main regulations. It says under Occupa- 
tional Demand: 

_..on the basis of information gathered 
by the Department on employment 
opportunities in Canada, units to be 
assessed according to demand for the 
occupation the applicant will follow in 
Canada, ranging from fifteen when the 
demand is strong to zero when there is 
an over-supply in Canada of the workers 
having the particular occupation of the 
applicant. 

This deals with the information gathered 
by the Department. I am asking whether 
there is any basic reason or basic policy why 
that information gathered by the Department 
should not be available to would-be immi- 
grants or their advisers so they can judge 
whether the assessment of occupational de- 
mand is sound or unsound. So when they take 
a case to the Immigration Appeal Board, they 
can know what is the information gathered 
by the Department on employment opportuni- 
ties? Is there any reason of policy why that 
should be kept secret because at the moment 
it is, and I personally have found that a very 
serious limitation on my ability to advise or 
assist would-be immigrants who want to know 
why they should be admitted or not admitted 
when they are given, say, zero for occupation- 
al demand. When we ask about the informa- 
tion gathered by the Department on employ- 
ment opportunities we are told this is 
confidential information. This policy of se- 
eretiveness to me is wrong and I should like 
to know if there is any good reason or justi- 
fication for it? . 
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Mr. Morrison: Mr. Chairman, this is, I 
recognize, a debatable area that has been dis- 
cussed at other times. I think Mr. Brewin — 
would probably agree that in the current 
regulations as they were revised in October 
1967 the Department did go much farther 
than had previously been the case in trying to” 
spell out in a public way just what the basis 
or the criteria of selection were going to be. I 
think it is true that before that nothing really 
except of a very general character had ever 
been available to anyone about the basis on 
which immigrants could come to Canada. On ~ 
this particular question Mr. Brewin has 
raised, we ran into a difficulty of how much, 
in fact, did it make sense to make public. The 
system really is, and I think it has to be, 
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on a national basis. In other words, the occu- 
pational demand that we are talking about is 
a national demand because after all once an 
immigrant arrives in Canada he is completely 
free to go to any part of the country that he 
happens to choose, whether it is the place he 
indicated to us initially, in his home country _ 
as where he intended to go or not? : 

I think it is clear that in any set of occupa- 
tional demand ratings in any particular part 
of the country the specified rating may not be 
true, or it may not appear to be true. In other 
words, to give an example, we might have a 
national situation with respect, say, to carpen-— 
ters which says there is no real demand 
because there are far more carpenters than 
there are jobs for them. Yet if you went to a 
particular place in any particular province 
you might find in that particular community 
that there were not enough carpenters, and if 
there happened to be a visitor in that com=- 
munity who wanted to stay in the country 
and he happened to be a carpenter, he could 
argue his case by saying there is a job for 
him there, and yet on the national basis there 
is no requirement because we have too many 
carpenters. 

We have other programs within the Depart- 
ment such as our manpower mobility pro- 
gram which has as its basic aim moving sur- 
plus workers from wherever they happen to 
be in the country where they are surplus and 
cannot get jobs to other parts of the country 
where there is need for them. We would in a 
sense be competing within the Department 
and have conflicting policies if we were not 
rather careful about how we handle this occu- 
pational demand. . 


' 
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| Mr. Brewin: Mr. Morrison, I understand 
_ that. I think you have made the explanation 
_ very clearly and well. But what is the necessi- 
I ty for keeping this secret? Why should not 
i the would-be immigrant or his advisor be 
_ given the information gathered. by the 
_ Department as to the regional or national 
I situation? Is there any basic policy of keeping 
| this secret? As long as it is kept secret, in my 
_ view, the process of inquiry and the process 
i of appeal is meaningless because you do not 
_ have the information. 


_. Mr. Morrison: Perhaps you would not mind 
_ if I asked a question for clarification because 
_ I am not altogether clear as to exactly what 
i information it is that you would like not to be 
_ secret. Is it simply the information in relation 
‘to the particular occupation that this particu- 
_ lar individual is in or claims to be in? 


Mr. Brewin: That is right. How many 
points. You are allowed up to 15 points to zero 
for occupational demand. 


Supposing you are a nurse or a nursing 
_ assistant or something like that, and you send 
-in your application. This is the occupation 


why the information available to the examin- 
ing officer should not be made available to 
_ the immigrant if he wants it, or to his 
~ counsel? 


_ Mr. Morrison: The only information that is 
I available to the officer who makes this deci- 
sion that zero is the occupational demand rat- 
ing today for the particular occupation you 
mentioned, is exactly that, that for nurses, to 
1, use your example, at the present time there is 
' no demand. So it is zero. 


7 
Kp 
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Mr. Brewin: Somebody must instruct him. 


Mr. Morrison: Yes. 


Mr. Brewin: And there must be some writ- 
| ten information. 

‘ Mr. Morrison: The only written information 
he has is in effect a compilation by occupa- 
tions of all those occupations that immigrants 
_ have or claim to have. 


Mr. Brewin: Why should that be secret? It 
is secret now and I think this is totally 
- wrong. 


tt Mr. Morrison: The total document. 


Mr. Brewin: The compilation of the points 
available for different occupations is secret at 
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the moment, and I think it is quite wrong 
that it should be secret, and I would like you 
to give some reason for it being kept secret if 
you have any reasons. 


The Chairman: Perhaps I might ask a ques- 
tion and, of course, the witnesses realize that 
there may be questions of government policy 
which they are not prepared to answer. Are 
these determinations made on a national basis 
in advance? That is, are the immigration 
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officers across the country given a schedule of 
how many points they are to allow for this 
particular occupation at a given time? Or is 
some discretion exercised by the individual 
immigration officer as to the points he allots 
under this category? 


Mr. Morrison: It might help if I explain 
how the information, in fact, is gathered, and 
the basic system that produces the document. 
Then perhaps I can come back to your ques- 
tion, Mr. Brewin. 

We have in our program development a 
branch that deals with manpower information 
and analysis. It has a small group of econo- 
mists and statisticians in Ottawa and a larger 
group of economists scattered throughout the 
country in our various regions. One of their 
responsibilities is, on a continuing basis, to 
coliect information about the job situations by 
occupations in the geographical area for 
which they have responsibility, and to feed 
this information into the group at headquar- 
ters, which also, of course, gets information 
from the Dominion Bureau of Statistics, the 
Department of Labour, and various other 
sources on what we call labour market infor- 
mation. Periodically, and I think I am right 
that it is now on a quarterly basis, an assess- 
ment is made by the headquarters group as to 
what changes, if any, of any significance have 
occurred, occupation by occupation, in the 
national demand, which is on a scale of zero 
to 15. Having made these decisions, a new 
occupational demand guide is produced which 
is simply a statistical representation of the 
conclusions as to what the demand is. 

Now whether this should be made public or 
not was kicked around within the Depart- 
ment. There are arguments against it, and 
there are arguments for it. I think all I can 
say to you, Mr. Brewin, is that the Depart- 
ment’s policy as decided by the Minister, was 
that it ought not to be made public. 


Mr. Brewin: Can you give any reason for 
that? 
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Mr. Morrison: I had hoped that perhaps my 
earlier explanation might have given certain- 
ly one of the reasons, that any document of 
this type or any conclusions of this kind are 
inevitably open to challenge. I do not object 
to challenge, but to administer any set of 
regulations such as this, which in effect say 
that these decisions or the rules that our 
officiers are to follow are based on informa- 
tion which the Department has, we could not, 
from a practical point of view, make availa- 
ble in a public way all of the very considera- 
ble amounts of detailed statistics that flow in 
and result in this one single decision. 


Mr. Brewin: What you are saying in other 
words, Mr. Morrison, is that the right of the 
immigrant to be admitted, if he qualified, is 
dependent upon secret information gathered 
by the Department and not made available to 
him. I suggest to you that in those circum- 
stances, the right of appeal and the right of 
inquiry are virtually meaningless because he 
just has to accept something that he cannot 
look into or cannot inquire into at all. 


Mr. Morrison: Mr. Brewin, I would like to 
ask a question for clarification. I am not 
quite sure that I understand of what value, if 
I can put it this way, it would be to an 
immigrant to know what the occupational 
demand happened to be at any given time for 
all of those occupations in which he has no 
personal interest. Would this be of any value 
to him? 


Mr. Brewin: What would be of great value 
to him, I suggest to you Mr. Morrison, would 
be if, for example, he had wrongly described 
his occupation and had been rejected because 
that particular occupation was given zero, 
and he found that there was some other 
occupational description which entitled him 
to a substantial number of points and which 
he had not suggested as being a possibility. In 
other words, the lack of information makes 
the appeal procedure and the judicial proce- 
dure meaningless, and leaves it entirely with- 
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in the control of the Department as to wheth- 
er a person shall be admitted or not. 


Mr. Morrison: Is the problem then, Mr. 
Brewin, perhaps not so much what the 
numerical demand as we have calculated it at 
any given time is, but what our system of 
occupational descriptions is? Is that the 
problem? 
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Mr. Brewin: Partly that, but it is partly a 
matter of giving information to the would-be 
immigrant. What I am objecting to is the 
secrecy of this procedure, and I do not 
understand why, if you have statistical infor- 
mation, it should not be disclosed. 


Mr. Morrison: So what you are suggesting 
in fact is that any prospective immigrant 
should have the opportunity to look at a 
document that sets out our description of 
occupations as we understand them so that, 
as there are in many occupations many sub- 
divisions, he has an opportunity to decide 
which one of these comes closest to his par- 
ticular aptitudes and also tells him what is 
the going demand for that occupation at that 
particular time. This is really what you are 
proposing. 


Mr. Brewin: Exactly. I would like to know 
what the objection is, because to me this is a 
major weakness. 


Mr. Morrison: Yes. 


Mr. Brewin: I am sorry, Mr. Chairman, if I 
have seemed to depart from the regulations, 
but the regulations are the effective instru- 
ment that sets out these standards. I object to 
regulations if they are not accompanied by 
openness, publicity and freedom of the people 
concerned to understand them. This is why I 
am raising this subject. 


The Chairman: Mr. Beasley? 


Mr. Beasley: There is really little I can add 
to what Mr. Morrison has said. The immi- 
grant, when submitting his application, does 
indicate what his particular occupation is, 
and he signs an affidavit to that effect. He is 
informed of how many points he gets for that 
particular occupation. Now if he were aware 
of the occupation ratings for others, it seems 
to me it would be irrelevant. To take the 
question of the nurse, your example, if the 
points are zero, the girl is a nurse and she is 
told that she gets zero points for occupational 
demand, then all I could see that would result 
from publication of this document would be a 
controversy and an argument whether that 
figure of zero was or was not the right figure. 
She knows what figure she got and she knows 
what her occupation is, as she declared it. 
Perhaps this does not answer your question. 


Mr. Brewin: What is wrong with consi: 
troversy? Does not the right of appeal given 
to the immigrant imply some right to con- 
trovert the opinion of the immigration officer? 
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And why should this be secret? I am not 
_ saying that the decision should rest with the 
examining officer, but why is this process 
_ covered in a veil of secrecy? As you know, I 
have been in that position several times. 
_ What is to be hidden about this process? 


i 
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The Chairman: I think, Mr. Brewin, we 
have arrived at the point where the officials 
_appear to be saying that this is a matter of 
_ policy in which they do not feel they can give 
' any further reasons to us. If they do wish to 
‘make any further statements I am certainly 
‘prepared to accept them, but it seems to me 
that they are implicitly saying to us that this 
is an area of policy for which the government 
rather than they must bear responsibility. 


| Mr. Brewin: Thank you, that is all. 


_ Mr. Morrison: Mr. Chairman, I would like 
_to make one further comment. I think I 
“Indicated much earlier on that this subject 
“was debated at quite some length within the 
Department. I am trying to think back to 
‘some of the reasons that were advanced for 
‘the decision that was eventually made. It 
sticks in my mind that there were some man- 
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‘responsible assistant deputy minister of the 
day and that these in the end, plus some of 
‘the points that would occur to you on the 
immigration side, tended toward the decision 
then to be taken that it would not be a public 
document. Now I would not want to say for a 
Broment whether it should or should not; I 
‘would be quite prepared to have some further 
thought given to this and re-examination of 
the whole thing to see whether in fact the 
‘reasons originally adduced for keeping it 
secret are still valid. However, I do not think 
I would care to try to do this off the cuff 
'because I think there are manpower reasons 
|as well as other reasons, the more I try to 
think back over what happened. 


__ Mr. McCleave: May I follow up Mr. Bre- 
‘win’s questions, because I intended to follow 
‘this line too. I had a case before the Immigra- 
‘tion Appeal Boatd where that Board directed 
‘some rather unflattering remarks to the 
Department because the Department lawyer 
‘Could not or was not in the position to pro- 
‘duce one of these occupational job reports. 
"My fellow had been in Canada but, yet, his 
‘ease absolutely depended on being able to get 
at that report and attack it. Is it not true, Mr. 
Morrison, that the Immigration Appeal Board 
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is dissatisfied with the Department’s position 
on this? 


Mr. Morrison: I cannot personally comment 
on it because I have no responsibilities for 
What goes before the Board. I am not sure 
whether Mr. Williams or Mr. Beasley has 
become involved in this. 


Mr. McCleave: Weill, I assume somebody 
who briefs your lawyers before the Immigra- 
tion Appeal Board’ could say whether in fact 
the lawyer comes back and says, “Look, we 
got hell again by the Immigration Appeal 
Board because of keeping these documents 
confidential’. Is this not true? There must be 
somebody here who is familiar with that the 
Department’s lawyers have to put up with. 


The Chairman: Mr. Williams? 


Mr. Williams: I think I should say, sir, that 
I believe the view that the Immigration 
Appeal Board takes is that it does not have, 
under the law, adequate authority to go 
behind the assessment that is made of any 
individual immigrant. They have created a 
series of precedents of their own, as time has 
gone by, and they have taken that view thus 
far. I believe you are right in assessing their 
feeling of not being entirely happy with that 
but, on the other hand, they have adopted for 
their own precedents a number of cases, the 
names of which escape me at the moment, 
and I believe they back up the proposition 
within the Board itself that it will not require 
the Department to produce these documents. 


Mr. Brewin: There is a case in the courts 
now? 


Mr. Williams: That is right, Mr. Brewin; 
there is a case going before the Supreme 
Court of Canada, we hope in the fall, where 
that exact question will be litigated. 


Mr. McCleave: Perhaps you can head off 
something by making your decision before- 
hand. In following up what I think is a very 
important point, I gather we will be having a 
meeting, Mr. Chairman, sometime in Septem- 
ber to finalize our report and report back to 
Parliament. Is it possible that the Department 
could within the next two months, that is by 
the end of August, go over the question that 
has disturbed us here this morning, re-exam- 
ine it and let us know the decision as to 
whether these occupational reports, if 
requested by anybody who does not have a 
snooping interest but a direct one, can be 
made public to him. Could you re-examine 
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which I gather is depart- 


your present policy, 
within 


mental really and not governmental, 
two months and let us have a report? 


The Chairman: I might just say at this 
point that this question is only tangentially 
related to our terms of reference and I think 
we ought to leave it to the discretion of the 
witnesses here, perhaps to the discretion of 
Mr. Morrison and his ministers, whether or 
not they would be willing to produce a fur- 
ther answer to this question. But certainly we 
would be interested in it if they feel that they 
can give it to us. 


Mr. Morrison: Mr. Chairman, I would be 
perfectly prepared to undertake that within 
two months we could come back and say to 
you, “We have reviewed it” and what the 
decision is, but I would have to add that the 
decision really, on this particular subject, will 
be up to the Minister rather than I or any 
other public servant. I think it is also correct, 
if my memory is not faulty, that the decision 
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about not publishing this type of information 
really was taken before the regulations went 
through the final stages and I think the word- 
ing of them is sort of indicative of an intent 
not to make public the information on this 
particular subject. I am not sure whether a 
decision to publish would require revision of 
the regulations. This would raise a legal 
question. 


Mr. McCleave: Or a change of heart. 


Mr. Morrison: Or a change, but we would 
certainly be quite prepared to come back and 
tell you the results of our review one way or 
the other. 


Mr. Brewin: Mr. Chairman, on a point of 
order, it does seem to me that this question is 
more than tangential because if we are to 
have, do have and we are bound to have, gov- 
ernment by regulation, then the question of 
whether the results of these regulations are 
secret or public is a very important concern I 
think of this Committee. I welcome what Mr. 
Morrison said, that there will be a new look 
at this and that he will inform this Commit- 
tee. I am sure Mr. McCleave and myself will 
be especially interested in getting information 
on what the result of this review might be. 


The Chairman: Mr. Brewin, I was not sug- 
gesting that the question of secrecy was not 
of considerable importance to us, but I was 
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suggesting that the question of whether or not 
the government would reveal its policy on the 
secrecy was what was tendential, but I think 
the witnesses have our point. We probably 
will not be calling them in person, but we 
will certainly be prepared to receive any 
written documents they are able to send us. 


Mr. Beasley: I just have one further com- 
ment to clarify the question in my mind. The 
document which shows the point rating for all 
occupations is secret, but there is no secrecy 
about the points given for a particular occu- 
pation. The nurse, for example, knows that 
she gets zero points for that occupations, so in 
that sense it is not secret. 

There are really two questions here, I 
think. One is that of making available to the 
immigrant the number of points he or she 
gets for the particular occupation that he or 
she claims to possess, and the other is the one 
that is before the Supreme Court, the right of 
the Appeal Board to go behind the assessment 
of the examining officer on whether he prop- 
erly assessed the individual. 


The Chairman: On the first point, are you 
saying that the immigrant does know the 
points that he or she is getting fora particular 
category? 


Mr. Beasley: Yes. 


Mr. McCleave: This is quite correct, Mr. 
Chairman. He does know, and he wonders 
why he is given zero in certain categories. 
This is the trouble I had in my case. The 
fellow worked on trawlers, and they thought 
that there were all sorts of people who would 
work on trawlers. But the employers I talked 
to said, “We need somebody we can hire and 
who will show up for work.” That was impor- 
tant, and that fact was never taken into 
account by the Department. 


Mr. Brewin: Actually, what happens, if I 
may insert a piece of information on this, is 
that the immigrant writes on a form his 
intended occupation. He may totally misde- 
scribe this, or he may not know how to 
express it properly, and he is then given zero. 
He is not allowed to find out why that zero 
has been given to him, or whether or not 
there is some other related occupation that 
more porperly describes his real possibilities 
in Canada. The person is given a complete 
blank and then is told, “No; you filled in that. 
you were a nurse”. For example, she might 
be a children’s nurse, which may merit 12 
points, but, she has no points as a nurse. The 
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| Person does not qualify as a nurse, because 
we do not give any points to a nurse. This is 
how it operates in pratice, Mr. Beasley, and 
_I think it should be reviewed. 


. Mr. Beasley: Mr. Chairman, with all res- 
pect, in addition to the written application 
form a personal interview is conducted, as 
)you are aware. Very often, where there is a 
/ misunderstanding it can be and is, cleared 
‘up as a result of this personal interview. 
' Therefore, if the immigrant, in completing 
‘the form, wrongly describes his true occupa- 
|tion, the personal interview will disclose it 
had it will be corrected and he will be given 
‘the correct number of points for the correct 
occupation. 


__ Mr. Brewin: I am glad to hear that; but it 
‘does not always work that way. 
i 


_ Mr. McCieave: No; and if I may add to 
what Mr. Beasley has said, the points are 
‘given, but this is still a judgment process, 
and a large part of the fact on which that 
\Judgment process is based is never revealed 
either to the immigrant or to the advocate on 
‘behalf of the immigrant. The immigrant or 
his advocate, just do not see that confidential 
‘occupational, or economic report and, as Mr. 
‘Brewin points out to me, at a further step 
jalong the line, it is not before the Immigra- 
tion Appeal Board. That is the nub of the 
‘problem. 


| The Chairman: Mr. Stafford has a question 
but before calling on him let me review this 
to be sure that I have no further factual 
eee nesions 

(a . . 
_ I had thought originally that the immi- 
‘grant was not informed of his own points 
‘standing on his particular category. I under- 
stand now that he is, and that the difficulty 
you are referring to is that he does not 
know the alternative possibilities if he was to 
describe himself different. He does not have 
laccess to the whole scale of the other 


categories. 


& Mr. McCleave: And also, Mr. Chairman, the 
point that when he is given a rating in one of 
these particular categories, say, from zero to 
15 in an occupational area, a large part of the 
. 

ie 1045 

‘ 


assessment, I gather, is based on whether or 
not there are jobs available in that field. This 
was the point I had my big quarrel about and 
k to the Immigration Appeal Board. There 
rere all sorts of people wo were qualified to 
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80 to sea, but the fact was that some of them 
were lazy and did not show up. There was a 
man whose chief virtue was that if you hired 
him, or asked him to man a boat he would be 
there ten minutes before-hand, and you would 


never have to worry about Sailing short- 
handed. 


Mr. Morrison: Mr. Chairman, may I ask 
another question to make sure I am quite 
clear on what is the nature of the problem 
that you, Mr. Brewin and Mr. McCleave were 
discussing? I think there is a slight difference 
among you on how you see the nature of the 
problem. 


From your most recent remarks, Mr. 
McCleave, are you not perhaps going beyond 
just a question of what is made public to 
suggest by implication that the part that 
occupational demand plays under the present 
system is wrong, that it should not be on a 
national basis, simply in the sense of statisti- 
cally looking at the whole country, but ought 
to be more directly related—at any rate, for a 
person already in the country by virtue of a 
visitor’s permit—to a job in his immediate 
vicinity, or his willingness versus that of 
other people to take it, or something of this 
order, quite part from what is, or is not, 
available for public reading consumption? 


Mr. McCleave: I do not know the nature of 
the document so I do not know whether it is 
on a national basis, or on a regional or local 
basis. 


Mr. Morrison; That is why I made the point 
earlier. The occupational demand rating at 
any given time is a national one which may 
not in fact be true in a particular locality. 
What I am trying to get at is whether you 
think that also is wrong, as well as the fact 
that we do not make public this compilation 
of occupational demand ratings? 


Mr. McCleave: I agree with you. I would 
say both. 


Mr. Brewin: Speaking for myself, Mr. Mor- 
rison, I would say both are wrong. First of 
all, the secrecy is wrong and, secondly, if 
there is clear evidence in a locality of an 
occupational demand for this type of person 
then I think the Immigration Appeal Board 
and a special enquiry officer in reviewing the 
case should be entitled to look into that and 
not just take some word dictated to him 
about there being no occupational demand. 


Mr. Morrison: All right, Mr. Brewin; I just 
wanted to clear up whether in fact both... 
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Mr. Brewin: Both. 


Mr. Morrison: . . . objections were being 


tabled? 


Mr. McCleave: And both of us agree in 
saying both. 


Mr. Morrison: Many other people have 
indicated to us the rather same point of view. 

But I will ask you another question: Would 
you argue that this non-national occupational, 
demand, or the occupational demand based 
on a local situation, should apply equally to 
people who have not yet come to Canada and 
who are being examined abroad, as the vast 
majority of our immigrants still are? They 
are in France, or the United Kingdom, or 
Italy, or some such place. This was set up on 
a national basis in the first qlace because that 
is where the majority of immigrants are 
examined. 

If you do not do it on a national basis, as 
far as I have ever been able to see, you open 
up the possibility of getting into Canada a lot 
of people who simply add to a surplus of 
people who are already here in certain occu- 
pations, even though some of those may not 
be all that interested in moving to a place 
where there happens to be a job for them. I 
simply ask the question: Would you have this 
sort of more localized demand apply to people 
who are not physically in the country? 


The Chairman: I think, Mr. Morrison and 
gentlemen, with this question we are getting 
rather more into the content of the immigra- 
tion regulations than the particular type of 
problem that concerns us. If either of the 
Committee members feels a burning desire to 
answer the question I will permit it, but I 
think it is... 


Mr. Brewin: I will answer it privately to 
Mr. Morrison, if you like, to give him an idea. 


The Chairman: All right. 


Mr. Morrison: Mr. Chairman, I am not try- 
ing to extend the discussion, but I think it is 
important to our departmental review of the 
question to have all the parameters of it deli- 
neated so that we know what we are trying to 
review. 
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The Chairman: From the viewpoint of the 
Committee on this subject, it is primarily the 
questions on the secrecy of the administration 
about which we would be concerned. Mr. 
Stafford. 
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Mr. Stafford: Before the Immigration — 
Appeal Board the other day, I noticed that 
sometimes some of your forms do not comply 


with specific requirements under the — 
Regulations. 
Mr. Morrison: Some of our which, sir? 


Pe es 


Mr. Stafford: Some of the forms that you 
use. For instance, under Section 13 (2) of the 
Immigration Regulations the master shall, 
when a desertion takes place by a member off 
the crew, deliver to the immigration officer a 
crew index card which sets out certain par-_ 
ticulars. I also notice that 16A. (1) of the 
Regulations sets out those particulars and the 
details that that crew index card should have. 
For example: \ 
16A. (1) Each statement required by 
section 12... to be delivered by the mas-_ 
ter of a ship shall... ’ 
include a crew index card, I take it, and 
_.. shall be certified by that master as 
having been examined by him and as 
being true, correct and complete. : 
I notice on your crew index cards you do not 
even follow that. You leave out that it was 
examined by the master; you leave out the 
fact that it is correct. If, in fact, you do go to 
all the pains of forming these Regulations, do 
you not even bother to make certain tha 
your forms comply with the specific require- 
ments of the Regulations? 
You have set out specifically what should 
happen. In other words, the master has no 
alternative but to set it out exactly as in 16A. 
Yet I notice your form does not even bother 
to follow it. It says, “I certify that the con- 
tents of this crew index card are true and core 
rect”, and that is it. ? 
Why would not a little more special atten- 
tion be given to that if you in fact do set out 
specific requirements? ; 


The Chairman: Mr. Morrison. ‘ 
Mr. Morrison: Perhaps Mr. Beasley might 


speak on this. I am not familiar with this 
particular problem. 


The Chairman: Mr. Beasley. 


Mr. Beasley: Mr. Chairman, I can only say 
that I was not aware that our forms were not 
in accordance with the regulations, and I 
undertake to re-examine them immediately. 


Mr. Stafford: I can show you a crew index 
card right here. { 


correct 
uickly as possible. 


any deficiencies as 


\. 
ee 
| 


al 


The Chairman: This will not necessarily 
elp you win your cases, Mr. Stafford 


ike 


Mr. Stafford: Oh no, but I just wanted... 


The Chairman: You may have a better 
‘Chance if the forms do not fulfil the 
regulations. 


Mr. Stafford: That is right. I sometimes 
wonder whether you do or not. I have a ques- 
‘tion about these ship-jumpers, by the way. 
They cannot take advantage of the norms for 
pee of independent applicants as set 
}out in Schedule A of the Regulations, can 
they? Their only appeal would come under 
/compassionate grounds. Is that right? 
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' Mr. Beasley: Mr. Chairman, Section 34 (1) 
f the Regulations sets out those who are 


t 
if 
| 
| 


applicants in Canada and it says that a person 
‘described in Paragraph J is not included in 
ithe definition of an applicant in Canada. Sec- 
i ion 7 (J) of the Act refers to members of the 
5 rew who have entered Canada without per- 
‘mission, so that they are not included in the 


eo of applicant in Canada and there- 
re are not eligible to apply to remain in 
anada permanently. 


: 
ie Mr. Stafford: Do these principles apply to a 
‘deserter from the U.S. Army? And why the 
difference? 

_ Mr. Beasley: I think we are using the term 
deserter in two different contexts. I thought 
we were talking about... 


_ Mr. Stafford: No. I mean, do they apply? I 
realize that. You have finished that. I realize 
that is the case, and now that I have your 
a er, I want to ask if the principles apply 
to a deserter from the U.S. Army who may 
come inio the country illegally. 

Mr. Cross: If the U.S. Army deserter came 
n on board ship as a member of the crew, 
he principles would apply. 

Mr. Stafford: But is that the only exception 


Ze 


igiven in (J)? 
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other purpose. Therefore a military deserter 
who came in as a member of a crew would be 
included in ship deserters. 


Mr. Stafford: One final question concerning 
the Immigration Appeal Board. Apparently 
they are not required to give reasons for the 
decisions until requested, say by the appel- 
lant. But I would think that in order to give a 
decision the Immigration Appeal Board must 
have the reasons. Why then does it take them 
so long to put them in writing once they are 
requested if in fact they did come to some 
conclusion before they gave the decision? 


Mr. Morrison: Mr. Chairman, with due res- 
pect I would like to point out that we in the 
Department have no responsibility for or 
jurisdiction over the Immigration Appeal 
Board, and I do not think we could answer 
that question even if we knew the answer. 


The Chairman: Perhaps since we have not 
yet had an opportunity of hearing from the 
Manpower people who are represented here, I 
might invite them to make any additional 
comments they would like to make on the 
process of making regulations from the Man- 
power viewpoint. Mr. Drew. 


Mr. J. Drew (Director, Activities Develop- 
meni Branch, Department of Manpower and 
Immigration): Mr. Chairman, I am the Direc- 
tor of the Activities Development Branch of 
the Manpower Division and as such my res- 
ponsibilities include providing advice, guid- 
ance and assistance to the senior management 
of the Department and the regions. There are 
no regulations under my direct responsibility. 


The Chairman: Thank you. Mr. Meyer. 


Mr. J. Meyer (Acting Director, Programmes 
Branch, Depariment of Manpower and Immi- 
gration): Mr. Chairman, my responsibility 
relates to two program areas, the Occupation- 
al Training of Adults Program and the Man- 
power Mobility Program. I will leave the 
Mobility Program to Mr. Gerley. 

As far as the basic process relating to the 
Occupational Training of Adults Program is 
concerned, I think Mr. Williams has covered 
it. In fact he knows about its origin more 
than I do because he was in at the beginning 
and I was at that time on the provincial side 
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of things. I know more from the provincial 
perspective. 

As far as the amendment process is con- 
cerned, this I think is rather extensive, par- 
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ticularly as far as the involvement of the 
provincial governments is concerned. Obvi- 
ously where the provinces are by far the lar- 
gest providers of the training that we pur- 
chase for our clients, they have a very keen 
interest in everything that surrounds this pro- 
gram. Therefore a rather extensive consulta- 
tive process has been set up which starts with 
a committee of deputy ministers under the 
chairmanship of our own Deputy Minister 
and which brings together deputy minister’s 
of both labour and education from the prov- 
inces. Under this is a review and assessment 
committee which brings together public 
servants from both sides at a lower level who 
study problem areas in greater detail and 
make their recommendations to the senior 
body of the deputy ministers. We have not, as 
yet, gone through the complete process of 
amending regulations, so I cannot complete 
the story, but this is the mechanism that is 
presently available. 


The Chairman: Mr. Gerley. 


Mr. S. Gerley (Assistani Director, Manpow- 
er and Mobility Program and Employment 
Stability, Department of Manpower and 
Immigration): My main responsibility is the 
administration of the Manpower Mobility 
Program. In the past year we had three 
amendments to the Program based on a con- 
tinuing follow-up survey on the effectiveness 
of the Program, the follow-up directed to the 
public who benefit from the Program and gen- 
eral information we receive through economic 
evaluation of the program. There is also the 
review of the proposed changes to suit the 
need of the recipients of the program which 
are, in turn, sent up to the senior manage- 
ment committee and, if approved, the basic 
principles are sent down to the legal division. 
We set out our terms of reference and what 
we would like to see in the amendments. The 
legal division follows up from there. All the 
amendments at the present time are by order 
in council and the draftsmanship is approved 
through the legal division and the Depart- 
ment of Justice. 


The Chairman: May I ask, Mr. Meyer or Mr. 
Gerley, where the chief input as to the con- 
tent of the regulations comes from? Does it 
come from the experience of your officers in 
the field, from the experience of provincial 
officials or will it likely come from the new 
advisory committee? 


Mr. Meyer: Of course, I can only speak on 
amendments to the regulations. 
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The Chairman: Yes. 


Mr. Meyer: Mr. Williams can speak on their 
original conception. To quite an extent we do 


involve our field staff. We have had rather 


extensive task forces bringing a few people at 


different levels of management to Ottawa, to 
expose us to the implementation problems 
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requiring changes in the interpretation or, in 


effect, changes in the regulations. 


The Chairman: 
force composed entirely of members of your 
division? 


Is this an internal task 


Mr. Meyer: Yes, that is correct. I think the 


same thing applies for the Mobility Program. 


The Chairman: Mr. Morrison, would you 
care to add anything about the original mak- 
ing of the regulations? 


Mr. Morrison: I am afraid, Mr. Chairman, I 


cannot because I was exclusively on the 


immigration side when the adult training 


regulations were produced and promulgated. 


Mr. Williams may have some further com=_ 
ment on them. 


Mr. Williams: I really do not have much to 


say,Mr. Chairman. My concern is with the 
preparation and draftsmanship of the regula- 
tions. I assisted in the preparation of the 
original Manpower Mobitily Regulations 
which were drafted principally by a justice 
officer. They are among those regulations to 
which the Department attaches a fairly high 
degree of importance. While I assisted in the 


preparation of drafting instructions and what 


not and attended a lot of meetings—indeed, I 
attended all the meetings—I cannot for my 
own part say how the officers who were pres- 
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ent at the time developed the policies they 
gave to me in the form of instructions for the 
preparation of legislation, but I know they con- 
ducted many meetings themselves, among 
themselves, without my being present, as well 
as the ones in which they ia instructions 
to me. 


The Chairman: Thank you. There are a 
number of issues that I think should be raised 


with respect to immigration by way of fur- 


ther development of the earlier questions. We 
also want discuss the answers to our ques- 
tionnaire but would anyone like to ask fur- 
ther questions about manpower before we 
return to immigration? Yes, Mr. Muir. 
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_ Mr. Muir (Cape Breton-The Sydneys): Yes, 
r. Chairman, I had intended to pose 
this question to Mr. Gerley, but after hearing 
Mr. Willisma perhaps I should pose it to him. 
have been troubled for quite some time 
about the regulations pertaining to the quali- 
fying for manpower mobility benefits; how the 
regulations were drawn and the reason for 
drafting them in the matter in which they 
have been drafted. There may be a complete- 
ly legitimate reason. I however, will give you 
"a case in point and there have been a number 
of them. 

For instance, a man in my area is out of 
employment. He gets tired going to the man- 
“power office and cannot find employment in 
his occupation, so he suggests there may be a 
“vacancy in Toronto, Hamilton or Windsor in 
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‘his profession or skill. A check is made and 
the report comes back that there are no 
vacancies in that field. Rather than lay 
around and cry on the shoulders of the 

Unemployment Insurance officers, through his 
Own initiative and aggressiveness he takes 

steps to correct the situation. I know this in 
fact, has happened on several occasions. On 

one occasion, I recall one worker who hitch- 
hiked to Toronto, found a job in his profes- 
sion and then when, along with myself on 
several occasions, he made representation to 
Departmental officials and the Minister for 
= to transport his wife, even forgetting 
about his own transportation because he has 
now tried to settle in the city to which he has 
gone, he has had no luck. He cannot qualify. 
- To my mind, because of the manner in 
which the regulations have been drawn, you 
are penalizing a worker, as I have already 
“mentioned, for his initiative and aggressive- 
‘ness in trying to find employment for him- 
self. He just could have sat around and wait- 
-ed for his unemployment benefits to run out 
‘which would have cost a lot more to the 
people of the country than probably the 
‘transportation to the given point where he 
thas finally found employment. Some would 
rather sit around and wait until someone 
called them and said there was a job availa- 
ble in their particular area. 

I wonder, Mr. Williams, why they were 
drafted in this manner. I have tried to point 
out to you what I feel is a legitimate com- 

laint that individuals are being penalized be- 
cause they are anxious and ambitious enough 

try to do something for themselves. Could 
ou outline to me why they are drafted in the 
anner in which they are? 
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Mr. Williams: I can only say that the regu- 
lations are drafted in a manner which accords 
with the policy of the Department. I would 
not wish to comment on a particular case 
unless I had an opportunity to examine it and 
to determine whether the person concerned 
fell precisely within the provisions of the 
regulation. The situation you described 
sounds serious, but, on the other hand, unless 
I had an opportunity to examine the facts 
surrounding the case you have described and 
attempted to apply to that case the precise 
provisions of the regulations, I would not 
wish to comment upon it. 

The implications of manpower policy in 
this area can be described much better by 
Mr. Gerley than by me and he might wish to 
try to do that. 


Mr. Muir (Cape Breton-The Sydneys): I 
would hope you would, Mr. Gerley. 


Mr. Gerley: Mr. Chairman, the regulations 
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at the present time would provide for a 
mobility grant to such an individual, I would 
say, in very very general terms, if he were 
unemployed in the locality where he 
resided... 


Mr. Muir (Cape Breton-The Sydneys): This 
is so. 


Mr. Gerley: ...and if he found a job in 
another locality... 


Mr. Muir (Cape Breton-The Sydneys): On 
his own initiative. 

Mr. Gerley: ...regardless how he found a 
job, either through the Canada Manpower 
Centre, through friends or through his own 
initiative. The other criteria he would have to 
meet would be that his prospects of obtaining 
employment locally would be very minimal 
and, therefore, this man would be facing con- 
tinued unemployment in his present locality. 

It is not the intention of the program and 
the regulations to encourage this current 
movement of workers; we try to assess a 
person’s need in terms of his own expecta- 
tions and his own problems. I think that if 
the person meets the basic conditions of eligi- 
bility, there is nothing to prevent him from 
getting a grant. We would be glad to look into 
the case you have in mind any time. 


Mr. Muir (Cape Breton-The Sydneys): 
Well, Mr. Gerley, this is not an isolated case. 
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It has happened on quite a number of occa- 
sions and I have contacted Ministers regard- 
ing it and the stock reply comes back, 
undoubtedly prepared by some of you gentle- 
men in the Department for the Minister’s sig- 
nature, that he did not qualify because of the 
reasoning that he left our area and, as you 
mentioned, regrettably the employment 
opportunities in my area in Cape Breton are 
very minimal. But the unfair part of it, I 
always thought, was the fact that someone 
really does the work. 


In one case, I know a man who hitch-hiked 
to Toronto; he had no money but he had 
some friends there. He eventually got a job in 
the profession in which he was skilled, about 
which he had been advised by the local man- 
power officers that there was no vacancy in 
the Toronto area. But I am surprised to hear 
you say that they could qualify now, and I 
am very pleased to hear you say that. I do 
not have a particular case in point at the 
moment, but I could check my files and, of 
course, then the reply would come back that 
this happened six months ago or ten months 
ago and regrettably the family has moved 
now and we cannot give you any money to 
assist you, or something along those lines. But 
you said, if he qualified. What does he have 
to do to qualify under the regulations as 
drafted now? 


Mr. Gerley: The first basic qualification, 
Mr. Chairman, is that the person must be 
unemployed or about to become unemployed, 
that is, be under definite notice that at a 
given time he will lose his job. Or he could 
become underemployed. This would be a 
situation where a person is not working in his 
full capacity in an occupation for which he 
was trained, or he is not working full-time. 
Then the next question, of course, is whether 
or not his prospects of obtaining suitable 
employment in the locality where he now is 
are good or bad or non-existent. 

The other thing that the manpower coun- 
seUlor would have to take into consideration is 
what he can do for this individual apart from 
mobility, whether or not mobility is the 
answer to his problem, whether or not occu- 
pational training would be the solution to his 
problem. And if we come to an understanding 
with the person in question that mobility is 
the answer, he can get an exploratory grant, 
or if he found a job he can get a location 
grant. But we would prefer to discuss with 
the person all his plans, otherwise we would 
be losing all control of manpower policies, if 
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everybody just decided to ask us for nothing 
but reimbursement for removal expenses. 
This is an over-all program and it has 
much broader implications than providing 
removal assistance to individuals. I think that 
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in the majority of cases we have had the 
opportunity to review, if there are good rea- 
sons to believe that his prospects in the new 
locality are good and he will settle and his 
family is still in the old locality, I can say 
from personal experience that almost in every 
case the person will get a grant. But we 
would like to talk to these individuals before 
the move takes place. 


Mr. Muir (Cape-Breton-The Sydneys): Well, 
of course, I fully agree with you. There must 
be consultation, very definitely, and this is 
why we have manpower counsellors. But in 
the cases I have in mind, sir, there were 
plenty of consultations, to the extent that the 
individuals concerned got very tired of going 
to the manpower office. There was nothing 
available, you see, so they went on their own, 
as I repeat. They covered all the qualifica- 
tions that you have mentioned. But then 
when the approach was made, after they 
were settled in a particular city—and I recall 
another one owas Sudbury—when the 
approach was made, the stock reply came 
back that they moved of their own initiative. 
Manpower in Toronto will say that they had 
advised Manpower in Sydney Mines, North 
Sydney or Sydney that there were no vacan- 
cies In that skilled profession or the profes- 
sion in which the applicant was interested. 
Therefore they were not directed to the par- 
ticular area by Manpower and they did not 
qualify for benefits. But if I have any more, I 
will be very pleased to get in touch with you, 
Mr. Gerley. 


Mr. Morrison: Mr. Chairman, I have a cou- 
ple of general comments. It is my impression 
from what I have seen of the manpower 
mobility program and the comparatively few 
complaints or representations which have 
come in on it that it is a flexible and generous 
set of regulations. In addition to the points 
Mr. Gerley has made, there are two other 
factors that sometimes produce the kind of 
decisions that you have been speaking of 
where we have had to say no. One is that a 
person on his own initiative may have gone 
and found himself a job in Toronto, if you 
wish, when he could have found a job, in the 


judgment of the counsellor, in some place 
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much closer to where he had originally lived 
r alternatively the job that he has found has 
ery little prospects of being anything other 
han temporary. Your mention of Sudbury 
aised this because we have had some experi- 
nee which was not altogether happy, of 
ants being given to people going into the 
udbury area who have stayed there for a 
very short time indeed. 


Mr. Muir (Cape Breton-The Sydneys): I 
realize Mr. Morrison that there are abuses. I 


Mr. Morrison: But on specifics, it does turn 
ut actually that cases of the kind that you 
re concerned about almost invariably pro- 
uce one or two things that make it impossi- 
le under the regulations, broad though they 
are, to say yes. But we would certainly be 
appy to look at any case where you would 
eel that everything is as it should be and the 
ant should have been given. We do make 
istakes. 


_ Mr. Muir (Cape Breion-The 
Viembers of Parliament do, too. 


Sydneys): 


Mr. Morrison: We have changed mobility 
ant decisions after reviewing them at head- 
quarters in a few cases where obviously a 
mistake had been made. 


_ Mr. Muir (Cape Breton-The Sydneys): Well, 
Mr. Morrison, for further clarification regard- 
ing the regulations, if the Toronto office or 
the Hamilton office reports back to the Syd- 
ney office and says that they, in that office, 
cannot accommodate another carpenter or a 
elder or something like that, is this the final 
decision as far as the Sydney office is con- 
cerned? Do they have to write it off there? 


Do they stop there? 


_ Mr. Morrison: I think, as a general proposi- 
on, that this would be true, unless the 
dividual were able to indicate a specific job 
at he had managed to arrange for himself, 
hich sometimes does happen through pri- 
ate contacts and so on. But if it is simply a 
uestion of the person in, say, your riding 
eking an exploratory grant to go to Toronto 
shop around, and the Toronto office knows 
erfectly well that there are only 10 vacancies 
or carpenters, shall we say, and they have 
already listed with our CMCs in Toronto 30 
r 40 carpenters, I think it would be a misuse 
f the taxpayers’ money to give an explora- 
tory grant to a carpenter to come up and 
join the 30 or 40 who are already there... 


Statutory Instruments 


193 


Mr. Muir (Cape Breton-The Sydneys): I 
agree with you completely. 


Mr. Morrison: ...unless he has something 
very specific and precise that he can tell us 
about that we can confirm. Then we would 
probably be able to let him come. 


Mr. Muir (Cape Breton-The Sydneys): That 
is quite reasonable. 


Mr. Morrison: We know that a speculative 
trip for a particular occupation is most 
unlikely to be productive and rewarding 
because there are already too many people in 
that occupation looking for employment. 


Mr. Muir (Cape Breton-The Sydneys): Well, 
of course, on the other side of the ledger, as I 
said a few moments ago, there are abuses. I 
have known people who have been sent by 
Manpower to different areas, expenses paid 
and so on and a job found, and human nature 
being what it is, they did not stay, only a 
month or something like that. 

But these cases I mentioned were specific 
cases of individuals who were anxious; they 
did something for themselves. As a result of 
doing something for themselves, they did not 
get the benefits that someone else got who 
likes to lie around and take it easy. So that, 
in future, I will be glad to bring them to your 
attention. 


The Chairman: Well, perhaps we might 
now return to the immigration area. I think 
the most fruitful way to handle this would be 
to go through the answers to the question- 
naire. Let me say at the beginning that one of 
the chief problems which I am sure Commit- 
tee members see with the type of regulatory 
powers which are being exercised by the 
department is that many of the things which 
are dealt with in the regulations might be 
thought to be things which could adequately 
be dealt with in the statute because they are 
not things that change very often. Many of 
the things which are dealt with in departmen- 
tal directives might be thought to be things 
which could be dealt with within the regula- 
tions. I think this is a problem to which we 
want to direct your attention as proceed 
through the questionnaire. 

Let me very briefly proceed through the 
first two or three of your answers to our 
questionnaire and I think we will shortly 
come to this problem in full force. Our first 
question was as to the different types of 
subordinate legislation which come under the 
administration of your department and 
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subquestion (a) was “Does your department 
issue regulations which are approved by the 
Governor in Council and under what author- 
ity”. Your answer is that there is statutory 
authority for regulations made by the Gover- 
nor in Council under the Immigration Act, 
the Immigration Appeal Board Act, the Adult 
Occupational Training Act, the Appropriation 
Acts the Vocational Rehabilitation of Disabled 
Persons Act and the Reinstatement in Civil 
Employment Act and the only regulations 
passed in 1968 in this whole category were 
amendments to the Manpower Mobility Regu- 
lations of December 8, 1968. Now your answer 
to subquestion (b) as to ministerial regula- 
tions is that there is authority for ministerial 
regulations under the Immigration Act itself 
and that there were none passed in 1968. 


I think at that point we might pause to ask 
you if this is an atypical year in that respect 
or if very little use is made of ministerial 
regulations in your department as opposed to 
making Orders in Council by the Governor in 
Council? Are ministerial regulations used 
very sparingly in the Department of Manpow- 
er and Immigration? Mr. Williams? 


Mr. Williams: I will try to answer that Mr. 
Chairman. I wonder if I just could add one 
thing I discovered as we came in that we had 
omitted. Part 2 to the Unemployment Insur- 
ance Act contains section 23 which author- 
izes the creation of regulations. Part 2 of that 
Act was transferred by the Government 
Organization Act, 1966 to the control of the 
Minister of Manpower and Immigration and 
regulations have been made under that sec- 
tion. They were not made at any time while 
the superintendency of this piece of legisla- 
tion was in the hands of this Minister. They 
do exist, however, and they are a part of the 
unemployment insurance regulations. Nothing 
of the kind was done during 1968. 

To answer your question, the immigration 
regulations are of two kinds. There are the 
Governor in Council regulations to which 
question (a) is addressed and the ministerial 
ones to which question (b) is addressed. The 
more important and more controversial are, 
of course, those required to be passed by the 
Governor in Council. Ministerial regulations 
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pursuant to Section 62 of the act relate 
only to the conduct of immigration inquiries 
and this is largely an internal operation of the 
Department and these regulations relate pret- 
ty largely to the way in which special inquiry 
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officers who conduct these inquiries will carry 
them on. They are not much consulted at all 
by the public and that is why I believe, I 
would suggest, Parliament has delegated the 
power to make regulations of this character 
to the Minister rather than to the Governor in 
Council. However, as was pointed out earlier 
the regulations themselves have been 
approved by Privy Council officers as to their 
form of draftsmanship. They do have the 
approval. These ones were passed fairly 
recently in 1967. They were revoked and re- 
enacted and they do have a certification from 
the Attorney General as to their compliance 
with the Bill of Rights. They are only 13 
sections in length. They are just less 
important. 


The Chairman: Dean Pepin? 


Dean Gilles Pepin (Legal Counsel Adviser): 
Just one question, you said that those regu- 
lations have to be approved by the Privy 
Council? 


Mr. Williams: Their form and draftsman- 
ship has been approved, not their policy con- 
tent; however, they have also received the 
certification of the Attorney General under 
the provisions of the Bill of Rights Act that 
they must comply with. All pieces of subordi- 
nate legislation we deal with are treated that 
way. 


The Chairman: Mr. Morden, do you have a 
question on this point too? 


Mr. Williams: I should say they are treated 
that way, Dean Pépin, because they fall with- 
in the Regulations Act. 


Mr. J. W. Morden (Assistant Legal Counsel 
Adviser): I gather from your last answer that 
regulations which you do not consider to fall 
within the Regulations Act are not processed 
through the Privy Council office as to form 
and draftsmanship? 


Mr. Williams: That is quite true they are 
not. We endeavour to conform to the same 
standards of draftsmanship that the Justice 
Depariment insists upon when they do their 
own drafting. I am a justice officer myself. I 
have at all times the assistance of any justice 
officers in the Legislative Section that I care 
to call upon and I do call upon them. I, 
endeavour to make sure that documents and 
other things which are in the nature of a 
legislative enactment, minor ones usually, do 
conform to proper drafting standards and are 
in proper form and properly authorized under 
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the statutes. One of my duties is to take care 
; that they do conform to the power granted in 
7 the statutes and do not exceed that power. 


Mr. Morden: As I see the Regulations Act, 
in particular Section (2) which defines which 
defines what is caught by that Act, it seems 
_ to me that whether or not a particular regula- 
7 tion made by your department or any other 
_ department is in fact, going to be processed 
_ under the Regulations Act, in other words 
_ submitted to the Privy Council office as to 
‘ form and draftsmanship transmitted to the 
_ Privy Council office, recorded, et cetera, 
_ depends on your decision. If you come to the 
_ decision that a regulation made say is not of a 
_ legislative character pursuant to the exercise 
: of a legislative power it will begin and end in 
- your department, will it not? 


i 
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_.. Mr. Williams: Probably it will be my inter- 
_ pretation of that provision in the Regulations 
Act, yes. If I have any doubt about it, of 
course, I consult my own sunerior officers in 
¥ the Justice Department and I occasionally do. 


Mr. Morden: Maybe I am getting into a 
another area but I would like ask... 


The Chairman: Proceed. 


Mr. Morden: ...Mr. Williams if he has run 
into many problems with regulations that 
come across his desk from his department as 
_ to whether or not they should be processed 
under the Regulations Act or whether they 
“ean stay with him. In other words, do you 
_ have to stay with your department? Do you 
_ have many difficulties in applying the Regu- 
lations Act? 


_ Mr. Williams: By and large not, Mr. Mord- 
en. I have not encountered any serious 
difficulties of any kind in the interpretation of 

a that section. Really the answer to your ques- 


tion is that I have not encountered any seri- 
ous difficulties at all. 
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Mr. Morden: "You say in doubtful cases you 
Mrefer to... 


Mr. Williams: On doubtful cases I certainly 
consult my own superior officers in the Jus- 
tice Department. There are in the nature of 
_ things a good many precedents for this sort of 
thing. Most kinds of powers have been dele- 
gated in one kind or another to officers under 
other statutes and under other acts. It may be 
hat in following some practice we are wrong 
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but I do not know of any cases where that is 
obvious. Certainly anything that falls under 
the Regulations Act we would certainly send 
it to the Privy Council. You are dealing with 
a question of how I would interpret that act? 


Mr. Morden: Yes, it is an important ques- 
tion because its answer turns on what hap- 
pens to the document before you as far as 
publicity and everything else is concerned. 


Mr. Williams: I have not experienced any 
particular difficulty with this. 


Mr. Morden: I gather from what you have 
said that in your personal experience in the 
Department you would not think that any 
improvement could be made in the language 
of the Regulations Act describing what should 
be processed under it. 


Mr. Williams: It is a pretty broad descrip- 
tion as you can see. Perhaps some improve- 
ment could be made. Perhaps if it were 
thought advisable the net could be drawn 
wider to include some things that I would not 
regard as included. A ministerial delegation 
of authority I would not regard as included 
and I would not send to the Privy Council for 
recording. However, the ministerial regula- 
tions certainly do fall within the description 
and it requires to examine every example of 
a power being exercised pursuant to a statute 
and comparing it with the regulation and 
determining whether or not I think it falls 
within it. If I thought it fell without it I 
would not send it up but I have not as I say, 
encountered any difficulty in deciding which 
was which so far. 


Mr. Morden: Right. 


The Chairman: Perhaps it might help us if 
we knew the length of your experience in the 
Department, Mr. Williams. How long have 
you been legal adviser to the Department? 


Mr. Williams: I have been legal adviser to 
the Department for eight years. 


The Chairman: That is a fairly lengthy 
period. 

Mr. Williams: I have been with the Justice 
Department all of that time. I am a seconded 
officer from the Justice Department and I 
have been with that Department for nine 
years. 

The Chairman: Thank you. You just a 


moment ago mentioned ministerial delegation. 
You said you would not consider this to come 
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under the Regulations Act. What do you mean 
by ministerial delegation? 


Mr. Williams: Would you like an example? 
The Chairman: Yes. 


Mr. Williams: Under the provisions of Sec- 
tion 71 of the Immigration Act, for example, 
the Minister has authority to delegate any of 
the powers he is given under the Act to the 
Deputy Minister or to the Director. The 
Minister, under Section 71 is authorized to 
delegate to: 

.the Deputy Minister or the Director to 
perform and exercise any of the duties, 
powers and functions that may be or are 
required to be performed or exercised by 
the Minister under this Act or the 
regulations... 


In the course of doing so, a document is 
drawn up which the Minister signs. These 
documents on any particular case are collect- 
ed and kept in the Department. As the an- 
swers to our questionnaire reflect, I think, 
these documents can be called upon to 
demonstrate that in fact the Minister exer- 
cised the power as required under the Act 
and when he did it. 


The Chairman: This section of the Act 
makes it possible for the Minister to still fur- 
ther delegate the power of making ministerial 
regulations? 


Mr. Williams: I think not, because in the 
ease of the ministerial regulations these are 
quite specific. Section 62 of the Act, which 
authorizes the Minister to make regulations, I 
would say, was not within his delegatory 
power. In any event they do fall under the 
Regulations Act provision which collects them 
and requires them to be passed. 


The Chairman: Even if they are made 
byte: 


Mr. Williams: Even if they were made by 
someone else. 


The Chairman: Yes, but as a matter of 
practice are ministerial regulations signed by 
the Minister or by some other official in the 
Department. 


Mr. Williams: By the Minister, indeed. 
The Chairman: Always by the Minister? 


Mr. Williams: All the ones that have ever 
been made under Section 62 are signed by 
him personally. 
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The Chairman: Yes, despite the provisions 
of Section 71. 


Mr. Williams: Despite the provisions of 
Section 71. 


The Chairman: The answer to subquestion 
(c) as to regulations which are exempted from 
publication in the Canada Gazette by the 
Regulations Act itself is that your Depart- 
ment does not have any such regulations. 
Your answer to subquestion (4) which 
inquires as to departmental directives which 
affect the public is one to which you make a 
lengthy answer and one which I think is very 
important for us in our consideration here, 
because I think the question arises in our 
minds whether some of the matters which are 
departmental directives, if they do affect the 
public—that is the premise of the question— 
should be rather in the regulations than in 
some other form of directive which is not 
published, not available to the public and not 
subject to the same safeguards and scrutinies. 
Let us just look at some of these in particu- 
lar, and perhaps we will derive some assist- 
ance from that. 


In your first answer to the question you 
state that under the Immigration Act there 
were quite a number of such directives issued 
this year. I do not think there is any point 


ee ee x 


going through all of these categories. This © 


will be available to us in the documents for 
the Committee but you mentioned, for exam- 
ple, that under Section 5(d) during 1968 there 
were 187 cases where such directives were 
issued. Do I understand that some of these do 
receive the approval of the Governor in 
Council or what are the provisions of that 
Section? 

Mr. Williams: In that instance they certain- 
ly do receive the approval of the Governor in 
Council. These are instances in which, and I 
take the answer to mean, that there were 187 
eases in which the Governor in Council 
authorized the admission of a person who 
otherwise fell within the prohibited class 


5 (d), because that person fell within the 


exceptions that follow in subsections 1 and 2. 


The Chairman: So in this particular case, 
although these would not be published, I 
assume as they do not fall under the regula- 
tions Act they are not made within the de- 
partment, they go to the Governor in council. 
What examples are there of departmental 


directives which affect the public, which do 
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not go beyond the Department for scrutiny, 
which do not go to the Governor in Council? 


Mr. Williams: Could you clarify the ques- 
tion for me please? 


The Chairman: Section 5 (d) of the Immi- 
gration Act apparently provides that—I do not 
_ have a copy of the Act before me—that the 
_ Governor in Council must issue these direc- 
tives. Are there other cases in which the 
Department alone has the authority to issue 
the directives. I would ask in particular about 
any matters which generally affect the pub- 
lic? I understand that in many cases the 
orders you are making are individual orders 
which affect only one person, or two people 
who are involved in a particular case. 
However, we are interested especially in 
directives of a general character; for example 
the directives which came to the attention of 
the members of Parliament during the con- 
‘troversy this winter over the admission of 
American deserters. The fact was there were 
departmental directives which dealt with this 
issue not available even to members of Par- 
_ liament. We were not able to find out the 
_ contents of these directives except in a very 
_ indirect way, yet, they did determine to a 
| very large extent the kind of decision given 
_ by an individual immigration officer at the 
border. They were not made in a way that 
| was published. They were not made subject 
_ to any nondepartmental scrutiny and yet they 
| were perhaps decisive with respect to the 
| admission of certain classes of people, not just 
| deserters, of course, but this was the particu- 
lar context within which these directives 
| came to the attention of members of 
_ Parliament. 


Mr. Williams: I think we are talking about 
i two different things, at least so far as our 
'- answers have been elicited by your 
_ questionnaire. 

_ Your Question 19, requests a listing of pow- 
ers in the statutes that we have and the regu- 
 Jations that we have where they do affect the 
_ public but do not come within the Regula- 
- tions Act and there is a lengthy list in there. 
| These are quite easy to itemize for you. The 
examples listed in our response include things 
such as: 
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approval by the Minister of academic, 
professional and vocational training 


courses for students 
der section 7(1) (i. 
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directions “otherwise” in respect of seas- 
onal workers 


and a long list of things that have been 
included. 


The second item you raised has to do with 
unpublicized directions to immigration 
officers. I believe that our response is in 
Question 10 of the supplementary reply to 
your questionnaire. I hope it gives an indica- 
tion to you of the nature of instructions of 
that character. They have to do. They are not 
exercises of authority granted under a statute 
to the Minister, they are explications, if you 
will, of policy for the guidance of immigra- 
tion officers in the performance of their 
duties. 

As the answer reflects, there are guide- 
books, handbooks and manuals used by immi- 
gration officers and other employees of the 
Department in the performance of their 
duties. It is necessary, of course, from time to 
time to give an explication of policy and the 
manner in which these officers are to exercise 
their duties in the hope that it will be applied 
uniformly across the country so that there 
will not be differences in application of poli- 
cy. I think the answer reflects this. There 
certainly are these handbooks, they certainly 
do contain memoranda from time to time 
which are classified for policy reasons and are 
not published to the public. The question re- 
lating to the United States military deserters 
is directed at a policy directive of this kind 
which was indeed issued. 


The Chairman: I might just say for the 
record that we did not, before the beginning 
of the hearing this morning, have even your 
earlier answer to Question 10. I believe that 
must be one of the ones which the Privy 
Council office has not yet forwarded to us. I 
am pleased to see that we now have an an- 
swer to this question. Is not the data which 
you give us in questions 10 and 19 and the 
answers to those questions also contained in 
some form from a different point of view in 
your answer to Question 1(d)? 


Mr. Williams: Yes, partly. I am not abso- 
lutely certain that the question as drawn cov- 
ers both categories in a way as to completely 
overlap, but I endeavoured to prepare the 
answers in a way which would be a response 
to the question. 

The Chairman: Yes, well there is a section 


in the immigration regulations which gives 
the authority to the Minister or to the Depart- 
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ment to make directives of the kind which 
affected the deserter question. Could you 
draw my attention to that section in the regu- 
lations? It may just be the discretion as to... 


Mr. Williams: It is. 


The Chairman: —classes of people who may 
be excluded. The immigration officer has 
complete discretion over this... 


Mr. Williams: Yes, that is right. 


The Chairman: ...even beyond the 50 


points. 


Mr. Williams: That is right. There is a 
provision in the immigration regulations, sec- 
tion 32(4) which provides “Notwithstanding 
Subsection (2)...” and if you read above 
subsection (2) it provides for the assessment 
in accordance with the norms set out therein. 
It provides: 

Notwithstanding Subsection (2), an immi- 
gration or visa officer may (a) approve 
the admission of an independent appli- 
cant who does not meet the norms set out 
in Schedule A, or (b) refuse the admis- 
sion of an independent applicant who 
meets the norms set out in Schedule A if 
in his opinion there are good reasons why 
those norms do not reflect the particular 
applicants chances of establishing himself 
successfully in Canada and those reasons 
have been submitted in writing to, and 
approved by, an officer of the Depart- 
ment designated by the Minister. 


A very similar provision appears in section 
33(5) which is a section in the regulations 
dealing with nominated relatives. 


The Chairman: Yes, but you have not given 
us any information in answer to Question 1 
under those sections of the regulations. I 
wonder if subsequently you could prepare 
and send us in writing answers which would 
give us some indication of the number of 
directives issued under those particular sec- 
tions of the regulations. 


Mr. Williams: Those would be directives in 
@® 1145 
relation to the application of policy. They 
would be administrative in nature. They are 
not orders issued as authorized by a statute. 
The only statutory enactment that appears 
there, which authorizes the Minister to take a 
particular action, is the one that appears at 
the tail-end of the section authorizing the 
Minister to designate an officer who may 
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receive in writing and approve reasons for 
the exercise of the assessing officers opinion. 


The Chairman: I suppose that is the ques- 
tion we have to raise with you, are these 
legislative in character or not. If they, in 
effect, determine what happens to the public 
and therefore who comes into Canada or who 
does not, are they not just as much of a 
legislative character as any provisions in the 
regulations or in the Act? On the basis of 
those directives, immigration officers decide 
who to admit to the country, for example, an 
immigrant may get 50 points which is the 
requisite for admission under the regulations. 
Yet, as a result of his exercise of discretion 
with the guidance of these directives, he may 
still decide not to admit someone to Canada. 
This, it seems to me, could well be argued to 
be of a legislative character. 


Mr. Morrison: May I comment on this, Mr. 
Chairman? 


The Chairman: Yes, Mr. Morrison. 


Mr. Morrison: Not being a lawyer, I would 
like to say that it has always been my view 
and understanding, and I think that of my 
colleagues in the Department, that any docu- 
ment issued as part of one or other of our 
several manuals was in fact an administra- 
tive document of one kind or another which 
was not a legal document in the sense that 
in any way, shape or form did it tell our 
staff to do things that were not permitted to 
be done under either the governing Act of 
Parliament or regulations passed by the Gov- 
ernor in Council under the Act. 


In this particular case that got so much 
publicity about deserters—perhaps we could 
use it as an example although many of us 
would like to forget it I might say—it has 
always seemed to me, and again I speak not 
as a lawyer all that was given to our officers 
in the field was advice, if you wish, or some 
guidance as to what sorts of things would 
constitute the good reasons referred to simply 
in those terms in the legislation, in this case, 
being the regulations. Had no advice whatev- 
er ever been issued to them, they were just 
as free to develop their own good reasons 
whatever they may have been and they 
would have been just as legally binding had 
the procedures as laid down in the regula- 
tions been followed as any decisions they 


made as a result of having been given some | 


guidance as to the sorts of good reasons for 


the sake of consistency in departmental policy 


and so on. 
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as to whether not only our 
Department but other departments of govern- 
ment, through the issue of what we as public 
servants have always viewed as essentially 
administrative documents, are for practical 
purposes issuing documents which take our 
actions in a legal sense beyond what has been 
spelled out either in an Act of Parliament or 
in a set of regulations passed by Order in 
Council. I think this is really the nature of 
the problem. 


The Chairman: I think in the absence of 
he directives our question might be whether 
r not there is too great discretion given to 
he border officers. In the presence of the 
regulations is it not rather unrealistic to sug- 
gest these will not be taken by the officers as 
airly firm guides as to the bases on which 
‘they should decide? Once you have given the 
-e 1150 
directives, can you reasonably believe that 
he officers will not follow them; that they 
will then exercise their discretion at large 
‘just as if there were no such directives? I 
presume your purpose in issuing them is that 
hey will follow them? 


‘them. I think it would also be fair to say that 
if all that we gave to our immigration officers 


'to have advice, explanations and instructions 
about procedures, in particular. And I would 


it 
‘what to do about the kinds of cases which 
‘were spoken of a moment ago, what the 
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qualifications are and so on. And if you find 
a case that does not appear to quite fit, what 
do you do about it? Do you throw it in the 
wastepaper basket, or do you consult a 
superior officer? 


I think it is only very occasionally that the 
kind of problem that came up with the guide- 
lines about deserters raises any real question 
as to whether the document issued was of a 
legislative character, and I suppose every 
person would have his own view on this. But 
certainly it was not the intent and never has 
been, nor would we even think of trying, to 
legislate by this device of issuing instructions. 
It is always our aim to make absolutely cer- 
tain that what we do give out to our officers 
in the field in this form, through our manu- 
als, is clearly within the ambit and authority 
granted by act of Parliament or formal regu- 
lations, and when there is any doubt about it, 
as Mr. Williams will confirm, we check with 
him to make sure that we are not exceeding 
the authority that we think we have or that 
We appear to have. 


Tke Chairman: I would like to press you 
further on this but perhaps some of the other 
members or the counsel would like to get into 
the act as well. Mr. Morden. 


Mr. Morden: On this very point, is it fair to 
say that subsection (4) of Regulation 32 is a 
recognition of the impossibility of providing 
in a document for all situations which could 
arise in the future, and that the purpose is to 
confer some measure of discretion on the 
immigration officer to look after it? Is that 
the main purpose? 


Mr. Morrison: Mr. Chairman, that is exact- 
ly why that provision is in there, because in 
the earlier version of the Immigration Regu- 
lations governing admissibility, the examining 
officer had a very wide degree of latitude and 
discretion. The actual standards or criteria on 
which he was asked to judge the admissibility 
of an immigrant were quite narrow. They 
related basically to his educational level or 
his trade qualifications, and beyond that there 
was really very little except some general 
suggestions as to the kinds of things that the 
examining officer should enquire into about 
the person’s suitability and his motivation 
and why he wanted to come to Canada, and 
so on. And we were subjected, I think quite 
properly, to a great deal of criticism from 
Members of Parliament and from the public, 
the criticism being that apart from the fact 
that none of this information was then public, 
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nobody knew what our basis was for accept- 
ing or refusing and that it was all too wide 
open to the subjective judgment of the officer. 


The new regulations were very specifically 
designed to be as precise as possible in trying 
to foresee all of the varied types of individu- 
als who would have to be examined, in trying 
to establish criteria that were objective rather 
than subjective, but in the final analysis is 
making provision for the point you have just 
raised that you cannot really draft a set of 
ironclad rules that will apply to every single 
individual and, therefore, there had to be 
under controlled conditions some element of 
discretion left, in the final analysis to be 
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applied where an examining officer was con- 
fronted with a person about whom the right 
answer simply could not be found from 
applying these criteria. That is the whole pur- 
pose of it. 


Mr. Morden: Perhaps Mr. Williams could 
answer my next question. I gather from read- 
ing the Act that this subsection (4) was 
enacted pursuant to Section 61 of the Act. 
What clause in the Act confers the power 
to make a subjective administrative decision? 
I am not saying it is not there. I would just 
like you to point it out. 


Mr. Williams: I would not declare that it 
was there in paragraph (g). I think that prob- 
ably what is relied on are the opening words 
of Section 61, which confer the power on the 
Governor in Council to make regulations for 
carrying into effect the purposes and provi- 
sions of the Act in a general way. The items 
which follow do not restrict the generality of 
the foregoing and I believe in all probability 
that is the general clause that was relied upon 
for the creation of a section of that kind. 


Mr, Morden; Well, it is a legal question, I 
suppose, in the last analysis. I think that is a 
very interesting answer. 


The Chairman: To return to Mr. Brewin’s 
earlier question in a different context, why 
the secrecy in these directives? Why should 
not all of these directives be published? Some 
departments do publish such things. Can you 
see any reason why all of the departmental 
directives might not be published, or at least 
made available to the public? Perhaps they 
would not necessarily need to be in printed 
form. They could be in mimeographed form, 
or in whatever form you distribute them to 
departmental officials. 


Statutory Instruments 


June 26, 1969 


Mr. Morrison: Well, Mr. Chairman, your 
question in a sense puts me in an awkward 
position because as you perhaps are not 
aware, my Minister was asked this same 
question in the parliamentary committee on 
Labour, Manpower and Immigration... 


The Chairman: No, I was not aware of that. 


Mr. Morrison: ... and I think it was Mr. 
Brewin or Mr. Lewis who asked this same 
question in connection with the guidelines 
concerning deserters. And as I recall, he took 
the view that traditionally this type of docu- 
ment which is within the Department has 
always been considered privileged and has 
not in fact ever been tabled in Parliament 
itself. Now, I do not think I could be drawn 
beyond what my Minister has said is his poli- 
cy position. 


The Chairman: I understand that, Mr. Mor- 
rison. Could you be of any assistance to us as 
to why provisions such as those we have been 
discussing, not all of the directives, but those 
which at least tend toward the legislative, 
should not be contained in the regulations or 
perhaps even in the statutes. After all, this is 
not the type of thing that you are likely to be 
changing from day to day. 


Mr. Morrison: I think, Mr. Chairman, that 
your last point is the real crux of the issue 
because the type of thing that is contained in 
our manuals is in fact the sort of thing that 
does change or has to be changed quite fre- 
quently, because we find the procedure does 
not work the way we thought it would work 
and we have to take action to amend it or 
change it or adopt completely different meth- 
ods of achieving our object. 


The Chairman: Well, no, I was not speak- 
ing of the procedure. I was speaking of the 
provisions which verge towards the legisla- 
tive. Unfortunately since these are secret doc- 
uments we cannot pinpoint them very well, 
but for example the phrase was constantly 
used in the case of the deserters that your 
officers were instructed that they could 
exclude those who had not fulfilled their con- 
tractual, legal or moral obligations to the 
country that they were leaving. That is verg- 
ing towards the legislative, and that is the 
type of thing... 


Mr. Morrison: If you are asking as a sort of 
hypothetical question whether our system of 
manuals should be of a different order so that 
things which to most people would appear to 
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_ be bordering on the legislative ought to be 


dealt with in a different fashion, then I think 
I could say perhaps they should. 


The Chairman: But you would see no 
administrative difficulties? ; 


i 
i __ Mr. Morrison: The administrative problems 
_ I suspect are something of this order, that if 
_ you try to cater to that type of thing in an act 
f of Parliament you probably run into difficul- 
_ ties of a long-term kind. An act of Parlig- 
_ ment, and I am not trying to be facetious, is 
ie perhaps the most difficult thing to get 
| changed that exists. If you are not careful 
_ you could bind people and a department with 
quite unforseen results, if you write too much 
_ detail into an act of Parliament. 


administrative problem that I would foresee 
in attempting to draw up more of what now 
| goes out in manuals as departmental adminis- 
_ trative instructions into the strictly legal type 
of document that you are talking about. But 
_as a principle, I personally have no objection 
_to this sort of thing being seriously looked at. 
It may well be that after years of experience 
and to satisfy present-day conditions, some 
things that we have tended to view as strictly 
administrative should no longer be viewed 
that way. They ought to be dealt with in a 
different fashion, provided we recognize the 
pitfalls of tying the administrators of legisla- 
tion into such a bind that in the end they 
wind up not being able to do what they think 
should be done because the law will not let 
_ them. 
__ We have examples of this in the present 
Immigration Act, I might point out, where 
the law quite specifically prohibits certain 
‘people from coming into Canada, and we 
would like to let them in because the condi- 
tions that led to the probation in the first 
place no longer apply. Epileptics are an 
example. It is necessary then to adopt devices 
'such as minister’s permits to get around the 
‘law. This is the sort of thing that can happen 
drafting too much into binding legal 


= The Chairman: I suppose the categorization 
that we use for what we are concerned about 
re provisions which interpret legislation, 
terpretive provisions. These are the direc- 
ives that we are concerned about and I 
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would like to. follow up the question of 
whether or not these are really administra- 
tive. It seems to me that when you use 
phrases like contractual, legal and moral obli- 
gation, you are talking in terms which are 
very familiar to legal minds. You are in the 
same tradition as the tradition of statute- 
making and regulation-making, and I gather 
that you would feel much more comfortable if 
such interpretative provisions were to be up- 
graded, but up-graded only to regulations and 
not to statutes. 

What do you think it is about such direc- 
tives which gives them administrative charac- 
ter? Is there anything of themselves which 
makes them administrative? Is there any 
necessity for changing them frequently and 
quickly? 


Mr. Morrison: As I mentioned earlier, Mr. 
Chairman, it is my view that the vast bulk of 
what goes out as part of our manual is 
administrative, certainly in a laymen’s sense, 
because the majority of the documents deal 
with procedures and things of that kind rath- 
er than attempt to be interpretations. Now 
there certainly are, and we do this for 
administrative reasons, included in our manu- 
als copies of policy statements that the 
Minister has made in the House of Commons 
or things of this kind that we want to get into 
the hands of all our officers because otherwise 
they might not see them. This happens to be 
a convenient method of doing it. There are 
statements which could be considered policy 
statements as to why our department exists, 
what its goals and objectives are, and what it 
is trying to accomplish. We are given nearly 
$4.5 million a year. What are we spending it 
e 1205 
on? That is policy, but it is not making any 
laws. It is an attempt to explain through this 
device what it is we are doing and how we 
hope to do it, and things of this order. 

This is why I view our manuals and what 
is in them as essentially administrative as 
distinct from legalistic. 

There may be a narrow range of documents 
which, depending on where you sit, you 
might view as being one or the other. 


The Chairman: That was the group on 
which I wanted to focus your attention. 


Mr. Morrison: And I suppose you can iden- 
tify these only by subjecting them to some 
form of scrutiny which perhaps does not now 
exist, unless the author of the document has a 
real question. 
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The Chairman: Yes. Unfortunately, from 
our viewpoint, we do not have access to these 
and in fact nobody else besides the depart- 
ment ever has an opportunity of scrutinizing 
them. As I understand it, this is not a ques- 
tion which you would be submitting to the 
Department of Justice for advice, is it, Mr. 
Williams? Or is this occasionally the type of 
thing about which you have found it neces- 
sary to ask depar.mental solicitors? 


Mr. Williams: If my advice was asked 
about it, and if I was concerned about that 
question, it certainly would be something I 
would raise with the Department of Justice, 
if I was not satisfied with the answer myself. 
Indeed I would. 


The Chairman: Do you have any comments 
to make on phrases such as contractual, legal 
and moral obligations, which have a legal 
connotation and which do interpret the law 
for immigration officers? 


Mr. Williams: I would not say that these 
documents and these instructions in fact tell 
immigration officers how they are to make up 
their minds about these things. I believe the 
direction in question suggested a number of 
things which might be suitable subjects upon 
which an immigration officer might base his 
decision. In that sense, in my view, they 
probably do not amount to legislative enact- 
ments, ceriainly not in the sense that they 
tell those officers what they must do. 

The officer brings to bear on the decisions 
he makes his own background of experience 
and his own views, but we endeavour to 
insure—and this indeed is the reason why 
most of these directives exist—that there is 
uniformity of operation across the country, so 
that the kind of thing that did happen in a 
few instances does not recur continually. It is 
necessary to give instructions of this kind and 
they are not instructions as to how an officer 
should make up his mind. They are instruc- 
tions concerning the kinds of things which he 
might consider in making up his mind. And if 
a document of this kind was brought to my 
attention and if I felt any concern about it 
violating what was in effect a statutory enact- 
ment, I would have said something about it. I 
did not feel so in this case. 


The Chairman: The essential reason then, if 
I understand it, why you consider these to be 
administrative is because they are not bind- 
ing on.the officers. Would you say they are 
suggestions to or guidelines for the officers? 
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Mr. Williams: They are attempts to assist 
him in the performance of his duties and in 
the carrying out of policy in a uniform man- 
ner across the country. 


The Chairman: The follow-up question then 
would be—and I did ask this before in a 
slightly different way—is this a realistic 
approach? Given directives which are as 
legally phrased and as apparently specific as 
the ones that you give, is it reasonable to 
suppose that these will not be treated by 
immigration officers as if they already made 
the determination without leaving the discre- 
tion to the immigration officer? 


Mr. Williams: That may be the case. I think 
we do our very best to ensure that is not 
the case, but as with other human maiters, 
I do not think we can ensure that in every 
case that does not happen. As you know, we 
have taken steps to correct it, in this par- 
ticular case. 


The Chairman: Yes, I am not complaining 
about the policy of this particular case, that 
is, the content of the policy, but just about 
the procedure followed. You say you have 
taken steps to correct it. In a general way are 
you thinking of additional instructions, either 
verbal or written, which you give to immi- 
gration officers, that they are not to take 
these guidelines as definitive? Is this part of 
the immigration officer training, that he is to 
take these things merely as general guidelines 
and that he is not to be bound by them, that 
he is to have discretion of his own which has 
priority in his mind over the directives? 


Mr. Williams: The steps we took to correct 
the situation had to do with ensuring the 
uniformity of the application of policy. That 
corrected what we thought was a problem in 
that matter. 


The Chairman: Let me ask you two further 
questions. Do you have any idea of the educa- 
tional level of the immigration officers who 
would be administering these direciives at 
border points? What do you require? Do you 
require high school education? This is proba- 
bly another question for you, Mr. Williams. 


Mr. Williams: I cannot answer that directly. 


Mr. Morrison: Mr. Chairman, I think as a 
general proposition our recruiting level for 
border inspection officers is high school 
graduation as a basic rule of educational lev- 
el. It varies elsewhere. It depends on the 
level of the position for which you are 
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average, a high school graduate; Grade 12 
education. 


The Chairman: Yes. Might I also ask what 
type of training you give them? The question 
I was asking Mr. Williams was what type of 
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_ recruiting. The new recruit into our offices for 
_ training you give them with respect to their 


_ duty on the border would probably be on the 
own discretion? Are they very clearly 
_ instructed when they receive such directives 
_ that these are not meant to entirely pre-empt 
their minds? ‘ 
Mr. Morrison: To answer that, Mr. Chair- 
man, I think I have to draw a distinction 
here. There are some things which an immi- 
gration officer does or is asked to do which in 
truth, are discretionary such as the sort of 
thing we have just been talking about where 
there is a specific provision for discretion 
within the law. So instructions or advice or 
documents concerning that we do indeed try 
| to get everybody to understand that they are 


nothing more than guidance as to how he 
- exercises his discretion. 


| On the other hand, there are certain things 
which he is expecied to do in which he has 
no discretion because the legislation does not 
' give him any. Our instructions on those 
_ things are designed to make sure he under- 
stands what is involved and that, in fact, he 
_ does not have discretion; that he is there to 
establish certain facts and if the facts are 
_ such and such then he must do so. If they are 
something else then he does something else. 
This is part of the difficulty, I think, and it 
may be one of the difficulties with our officers 
who are receiving these that one does not 
learn this sort of thing immediately. It takes 
_ time. It takes experience and with all the best 
will in the world and as much training as one 
can manage, you may still find individuals 
who have not firmly got in their noggins just 
what the basic distinctions are and they may 
on occasion read what was intended to be 
guidance as mandatory and fail to act as they 
were supposed to act in a mandatory way and 
exercise discretion when they should not have 
done it. This is part of our human problem. 


The Chairman: That granted, it seems to 
me somewhat unrealistic to expect high 
school graduates to receive directives in 
or pparenily precise legal language, as some of 
these directives are, and expect them, not in 
a concrete situation, to consider them to be 
rather blinding on the way in which they 
~make up their minds. 
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Mr. Morrison: Could I say in response to 
that, Mr. Chairman, that these people of 
whom Wwe are speaking and who are relatively 
inexperienced work under pretty close super- 
vision. They are not sort of there all by them- 
selves. The supervisors are supposed to make 
certain that they keep a pretty close watch 
on anything that is other than routine. The 
individual officer in turn if he suddenly runs 
across a different’ problem or a new one that 
is beond his experience is expected to seek 
some advice from his supervisor and the 
supervisor really takes it over. 

Therefore, within the frailties of human 
beings the system is designed to make sure 
that this type of difficult discretionary deci- 
sion is not in fact being left in the hands of 
relatively inexperienced or untrained people, 
Mr. Beasley would perhaps have some further 
comment on this. 


e 1215 
The Chairman: Mr. Beasley. 


Mr. Beasley: There is just one further com- 
ment I would make with respect to a question 
you asked earlier about training, Mr. Chair- 
man. When the new regulations came out we 
put out a very concentrated training program 
in an attempt to make clear to every officer 
precisely what the meaning of the new regu- 
lations was because they were a drastic and 
dramatic change from the regulations under 
which they operated hitherto. Mr. Morrison, 
who I think was then Director of the Home 
Service Branch conducted a series of meetings 
right across the country. Mr. Cross headed up 
another series of meetings. There was a very 
intensive training campaign both in Canada 
and overseas in an attempt to make as clear 
as possible the provisions of the new regula- 
tions; what was mandatory, what was discre- 
tionary and how they should make use of 
their discretion. I think it can be said in all 
honesty that a sincere effort was made to 
train the people in so far as was possible not 
only by directives but by personal meetings 
and consultation with those concerned. 


Mr. Muir (Cape Breton-The Sydneys): Mr. 
Chairman, with reference to your questions to 
Mr. Morrison regarding educational back- 
ground of immigration officers may I ask Mr. 
Morrison would he not agree that an academ- 
ic background does not always qualify an 
individual to use good judgment and discre- 
tion which may be often required in instances 
at the border points? 
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Mr. Morrison: Yes. I do not think anyone 
could seriously disagree with the proposition 
that an academic qualification in itself guar- 
antees good judgment or discretion. We tend 
to think, and I think properly, that other 
things being equal this is a good start, but 
there is a lot more involved than just the 
qualification. 


The Chairman: The reverse side of what I 
have been asking you about is if you have a 
situation in which the border officers really 
believe they have discretion and exercise that 
discretion, that is, they take these directives 
as guides and not as laws which they must 
follow, is whether they should have such dis- 
cretion. Is there any reason, if you can frame 
a general rule such as those which you 
phrased in some of your directives, why an 
officer should have discretion other than in 
the interpretation of that rule itself? Why 
leave many discretions? I am now coming at 
the question from completely the opposite 
side. Why should there be discretion in these 
cases? Obviously there has to be discretion as 
to your judgment of the individual person. 


Mr. Morrison: Yes. 


.-The Chairman: But why should there be 
discretion as to the interpretation of the law 
if the law can be stated fairly accurately? 


Mr. Muir (Cape Breton-The Sydneys): 
Would it be for me to interject, Mr. Chair- 
man, so many laws and regulations, and I 
think maybe the gentlemen here will agree 
with me, are not cut and dried; they are not 
entirely black and white. There must be occa- 
sions when an individual has to use a certain 
amount of discretion in regard to particular 
cases. Would I not be correct in assuming 
this? 


' The Chairman: Perhaps I may make this 
more specific. Immigration officers have the 
discretion to refuse to admit someone who 
gets 50 points which is the normal admission 
qualification. I understand that in your direc- 
fives you give him guidelines on the situa- 
4ions in which he might consider refusing 
such a person. If that is a pretty complete 
list, as I believe it is, and it is pretty accu- 
rately phrased in legal-line language why not 
make that list mandatory on him? Why give 
him additional discretion over and above 
that? At least why not merely have a catch- 
all phrase which will give him certain addi- 
tional powers but does not give him any 
additional powers by way of interpretation of 
the things on that list? 
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Mr. Morrison: Mr. Chairman, if I under- 
stand correctly are you suggesting that what 
now. we call guidance on what sorts of good 
reasons would in fact be good should be 
included in the regulations...? 


The Chairman: Yes. 
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Mr. Morrison:...as an elaboration or an 
extension of what there is now and then that 
the examining officer thereafter is bound by 
that. This is certainly possible but I suggest 
to you if you did that you might very likely 
find a week later several cases would turn up 
where the examining officer felt there was an 
excellent reason for either keeping him out or 
letting him in but he could no longer do this 
because he was bound by a specific set of 
rules. This is exactly what has happened to 
us with having various classes of prohibit- 
ed persons listed in the basic Immigration 
Act, that over the course of time it has 
become rather out of date and yet in law we 
have’ no discretion. This, I, think, is the 
difficulty and is the sort of thing, I gather, 
you have in mind. In principle it is attractive 
and it gets away from these difficulties, but in 
actually trying to work it, as I remarked ear- 
lier it is terribly difficult to draw up any list, 
however comprehensive you try to make it, 
that will satisfy all the individual conditions 
and individual people with whom immigra- 
tion officers have to deal. 


_ The Chairman: You are concerned both 
about the rigidity... 


Mr. Morrison; That is right. 


The Chairman: ...of any rule that would 
be established and also about its incomplete- 
ness. 


Mr. Morrison: That is right. 


The Chairman: The incompleteness, at 
least, could be cured by having a catch-all 
provision which would allow, say, the Minist- 
er or the Deputy Minister to have cases 
referred to him where the immigration officer 
at the border felt there was some additional 
reason for excluding a person. I must say 
with regard to rigidity, if these provisions 
were in the regulations, rather than in the 
Act, considering the number of regulations 
that are made each year, I find it hard to 
believe that you could not get regulations 
made within a reasonable time that would 
solve the problem. 
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1 s 
r Mr. Morrison: Mr. Chairman, on your first 


_ point, might I point out that I think it would 
be a very unfortunate happening if ministers 
_ or deputy ministers were forced to be the sole 
_ arbitrators of this type of discretion. Indeed, 
_ we had a situation like that not so many 
years ago where matters had reached the 
_ point—this was in the days before the new 
_ Immigration Appeal Board and for a variety 
_ of other reasons—that the Deputy Minister of 
_ the day, in the old Citizenship and Immigra- 

tion Department, was very seldom able to do 
| anything else except examine case files. Eith- 
_ er he or the Director of Immigration, because 
as the law was then being interpreted, were 
_ the only two people who had authority to 


_ exercise any discretion whatsoever. This was 
: a terrible administrative hangup. It was 
unfair to the individuals who were waiting 
_ for decisions and it was just an administra- 
tive monstrosity. 


_ On the second part of 'your remarks on the 
_ flexibility of regulations and the possibility of 
getting necessary amendments, I agree, this is 
_ not an insuperable obstacle, but I still would 
be concerned about the rigidity of trying to 
Operate on this principle because of our sad 
' experience with things that are too rigid and 
our own knowledge of the fact that no two 
immigration cases are ever identical. There 
are always differences and if there is no flexi- 
bility for individual officers to try to make 
sensible judgments because their hands are 
completely tied by law, then you really will 
have a pretty messy situation on your hands. 
You will have complaints of all kinds coming 
in from all over the place and not just from 
the individual who will get fed up and whose 
family will get fed up. Members of Parlia- 
ment then would have even more letters than 
they have now. That is just my personal opin- 
_ion, but I think it is pretty accurate and I 
; think, perhaps, my colleagues would agree 
with me. 
_ Mr. Beasley: I can only say I do agree and, 
of course, this is the reason why this discre- 
tionary power was inserted in the regulations. 
Either you had this or you had to have an 
absolutely rigid set of regulations, spelling 
out in great detail who was and who was not 
admissible and our officers would be bound 
strictly and rigidly by those regulations. I 


a regulation all the various situations which 
might arise where it just would not be com- 
mon sense or good judgment to apply the law 
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strictly. For example, a mother 594 years of 
age needs to get a certain number of points. 
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It so happens that all her family are in Cana- 
da; she becomes a widow, she is left all alone 
in a foreign country; her family here in Cana- 
da are well prepared to look after her and 
she is not going to go into the labour market. 
Yet if you strictly apply the regulations as 
they are written, she cannot come. I just cited 
this as perhaps not a good example, but an 
example of where situations arise that are 
pretty difficult to foresee and which, if one 
were to apply the law strictly as written, 
would certainly cause hardship on individuals. 


The Chairman: How does someone like that 
get in? 


Mr. Beasley: You can apply the discretion. 


The Chairman: What discretion? Is this 
done by the Minister directly in a case like 
that? 


Mr. Beasley: In this question, it is provided 
in the regulations. 


The Chairman: Is it within the discretion- 
ary authority of a border officer to admit 
someone who is short of 50 points? 


Mr. Morrison: Oh, yes. Discretion works 
both ways, Mr. Chairman. 


Mr. Beasley: I think our statistics, subject 
to what Mr. Cross may say, have established 
that it is used in favour of letting an inad- 
missible person in much more frequently than 
the reverse. Perhaps Mr. Cross can... 


Myr. Cross: I think the ratio the Minister 
indicated in the Committee on Labour Man- 
power and Immigration was 10 to 1 in favour 
of the applicant. Discretion, in other words, 
was used 10 times to get in an immigrant who 
did not meet the norms of assessment and 
only used once to prevent him from coming 
in even though he did meet the norms. 


The Chairman: Mr. Muir, would you like to 
ask anything more? 


Mr. Muir: I think what I am going to say, 
Mr. Morrison would like to say, but I will say 
it. If you did not have this discretion, as I 
view it, that has been pointed out by Mr. 
Beasley, Mr. Cross and Mr. Morrison, and if 
you told some members of Parliament in an 
instance such as the one cited by Mr. Beasley 
that it was the law and the person could not 
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be admitted, they would be camping on Mr. 
Morrison’s doorstep or down at his office, so 
you would be faced with a rather serious 
problem. This is only one instance, I would 
assume, of many cases where discretion can 
be used. 


Mr. Cross: Another example, Mr. Chair- 
man, perhaps an exercise in the negative 
fashion, would be a professional who meets 
all the norms of the assessment; he gets the 
50 points that are required, but is unable to 
meet professional standards within Canada. 
He cannot practise his profession and he 
makes it very clear to our officer overseas 
that he is not prepared to work in any other 
eccupation. I would suggest that in such an 
instance the officer would decide that this 
man is not likely to settle successfully in 
Canada and would exercise his discretion 
against him. 


Mr. Williams: May I just add, Mr. Chair- 
man, strictly from the point of view of any- 
one who might be required to draft up a 
piece of legislation that would create a list of 
the sort we are contemplating here, it 
requires but to write down one or two of these 
qualifications in order to make up a list to 
think of exceptions to every single one of 
them in very short order and it is almost 
beyond human ingenuity to devise a compre- 
hensive list. I think those of us who try to do 
it become aware of this enormous rigidity of 
such an exercise and, indeed, if the Immigra- 
tion Act and the regulations were composed 
that way they would make a document as 
thick as a phone book. 

It is much better, I would venture to say, 
as nothing more than a personal view, and it 
probably results in a better and fairer 
application of the law to allow the small 
amount of discretion that does exist. As has 
been observed, it has been reduced drastically 
from what it was and a serious attempt has 
been made to bring it within manageable pro- 
portions. The personal assessment accounts 
for only 15 points and that is the largest area 
in which discretion is exercised. Almost all of 
the other norms of assessment are fairly fac- 
tual and do not involve a discretionary judg- 
ment. This final one, of course, does, as you 
have observed, but an attempt has been made 
to bring it within manageable limitations. You 
will observe, too, that where that discretion at 
the end is exercised, it must be approved by 
a senior officer who has been designated by 
the Minister. I think this probably reflects, as 
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really your main question showed, that the 
existence of the problem has been recognized 
and some attempt to cure the unfair aspects 
of it has been put into legislative form. 


The Chairman: What you say is certainly 
generally true about the admission of immi- 
grants, but in the particular area that we 
have been most concerned with, the question 
of interpretative documents, I cannot accept 
the view that you do not have a list. You do 
have a list, you have it in the directives. It is 
a list which you can easily amend and which 
is not available to the public; it is not availa- 
ble to anyone other than your own officers. So 
it is a list, but it is a more manageable kind 
of list from your viewpoint. The question we 
are raising is whether this type of list pro- 
vides adequate protection to the public. 


Mr. Williams: It is a list that I would not 
attempt to pretend is exhaustive and the 
amendments and changes that are made to it 
are responses to situations that arise from 
time to time, and no more than that. Indeed, if 
we tried to make legislation in that way, we 
would be persistently behind the situation we 
wished to correct. 


The Chairman: But legislation in the sense 
of regulation would not necessarily carry all 
of the same difficulties. Mr. Morden, or Dean 
Pépin, do you have any questions? 


Mr. Morden: I have one on this and I think 
this involves law-making. Getting back to 
Subsection (4) of Section 32—and I do not 
know whether this has been covered—are the 
reasons which the immigration officer is to 
settle upon, which have to be approved, made 
known to the applicant who is rejected? Sec- 
ondly, are they made public? Are they publi- 
cized in any way? 


Mr. Morrison: I think, Mr. Chairman, if my 
recollection serves me correctly, that the 
reasons probably are not made known to the 
applicant, certainly if the refusal should 
occur overseas. It probably may come out if 
the refusal is in Canada, and that results in 
the second stage of an immigration inquiry 
which would come about if a person refused 
or declined to leave the country voluntarily 
and had to be brought before a special inqui- 
ry officer to discover legally whether he or 
she was deportable. If the discretion was 
issued and was done in favour of the appli- 
cant, to admit him, I think it would be quite 
safe to say that no particular reason would be 
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given; he would be given his visa and that 
would be it. 


__ Mr. Morden: Say there is a refusal of the 
_ immigrant at the border point and there is an 
inquiry to determine, I suppose, whether or 
not he should be deported. The criteria on 
which the decision to deport him would turn, 
I assume, are whether or not the immigration 
Officer had good reasons why the norms 
_ should not reflect the particular applicant’s 
' chances of establishing himself successfully in 
Canada, and those reasons have been 
approved. They would be an issue at the 
hearing, would they not? Would they not also 
be an issue on any appeal to the Immigration 
Appeal Board? 


Mr. Morrison: They could be an issue. 


Mr. Morden: They would be the sole 
ground on which he is being rejected. 


Mr. Morrison: Not necessarily. It depends 
on the circumstances. Let us assume that the 
person is physically in Canada, and came in 
as a-visitor and let us say he is living in 
Toronto and applies to stay as an immigrant 
and is turned down. And let us assume that 
the reason he is turned down is because he 
does not qualify under the selection criteria; 
it has nothing to do with a medical or crimi- 
nal record or anything of that kind. 


Mr. Morden: He 
~ clause (b). 


is turned down under 


Mr. Morrison: Yes, all right. Then the spe- 
| Cial inquiry officer has to determine whether, 
in fact, he was fairly and properly assessed 
and that in the assessment he did not secure 
the required number of points and that the 
examining officer chose not to use the discre- 
tion. I mean, those are the facts and the spe- 
cial inquiry officer is concerned only with 
_ establishing facts. 
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_ Mr. Morden: Let us assume a case where 
the man has over 50 points. 


Mr. Morrison: And the officer decided to 
exercise discretion and not let him in anyway. 


: Mr. Morden: Yes. 


_ Mr. Morrison: Then the special inquiry 
officer—and I bow to my more expert friends 
~ here—would, I think, concentrate on the es- 
tablishing whether the examining officer had 
submitted, for approval of his superior, good 


Statutory Instruments 


207 


reasons which were approved and that this, 
in fact, was the basis on which the refusal 
was made. That is the legal point that the 
special inquiry officer has to establish. 


Mr. Morden: He wants to see that the stat- 
ute has been complied with. 


Mr. Morrison: That is right, and he is con- 
cerned only with the legal aspects; he is not 
concerned as to whether it was a good or a 
bad exercise of discretion. 


Mr. Morden: Yes, but he would have to 
know that reasons were formulated, that they 
were approved, and he would have to know 
what those reasons were. 


Mr. Morrison: That is right, but they might 
or might not get communicated to the appel- 
lant in the course of the hearing, This, I 
think, was your original question. 


Mr. Morden: Yes, and my subsidiary ques- 
tion to that was whether they were publicized 
in any other way. 


Mr. Morrison: Do you want to answer that 
one, Mr. Beasley? 


Mr. Beasley: I am not sure that I am clear 
on the question, but if I understand it cor- 
rectly, when the examining officer exercises 
his discretion to refuse a person who gets the 
required 50 points, he then must make a 
report to the special inquiry officer saying 
that he has taken such action and he must 
spell out in detail the reasons which led him 
to arrive at the opinion that notwithstanding 
the fact that he got 50 points, he would not 
become successful in Canada. In other words, 
he must detail the good and substantial rea- 
sons which caused him to arrive at this opin- 
ion, and this then comes before the special 
inquiry officer for his review. 


Mr. Morden: I gather from what you have 
said that it is the practice then that the officer 
of the Department designated by the Minister 
will be a special inquiry officer, that is, desig- 
nated under the regulation to approve the 
reasons. 


Mr. Beasley: No, this is not quite so, Mr. 
Chairman. The examining officer, when he 
decides to exercise his discretion to refuse, 
must get the approval of his superior officer. 
Then, and then only, can he exercise the dis- 
cretion. Then the machinery begins in motion 
for a formal inquiry before a special inquiry 
officer which may result in a deportation 
order and which then may result in an appeal 
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Mr. Morden: That is my understanding. Is 
there any reason why the reasons, since they 
do amount to a form of legislating a policy 
with regard to the applicant, should not be 
publicized in some way or another so that 
future applicants would know of that case, 
other immigration officers in Canada would 
know of that case or a series of cases that all 
went the same way for the same reasons? 


Mr. Morrison: Mr. Chairman, that raises an 
interesting point, but under the law at the 
moment special inquiries have to be conduc- 
ted separately and apart from the public, not 
because we are particularly concerned about 
them being public but to protect the privacy 
and interests of the individual. Whether this 
is right or wrong is perhaps a debatable 
point; we have had arguments thrown at us 
on both sides. Some would urge that every- 
thing be done in public and others, with 
equal vigour, do not want to have it that way. 
I do not think we could, under the existing 
law, publish, in the sense you are speaking 
of, to the point where individuals could be in 
any way identified. 


Mr. Morden: This could be a course of deci- 
sions that never got to the special inquiry 
officer stage. The man presents himself at the 
border, he is turned down, the reasons are 
approved, and he backs off. It may be that 
there is a whole course of decisions based on 
those same reasons. I am just wondering 
what publicity is given to this policy which is 
being applied. 


Mr. Morrison: In principle, we do not give 
any publicity to individual immigration cases 
at all. 


Mr. Williams: I think in further response to 
that question that the provisions of Section 27 
of the Immigration Act which provide for the 
inquiry to be held in private, make it clear 
that the policy of the law is that there shall 
be no information revealed about what goes 
on at inquiries, and that the policy of the law 
is that they should be carried on in private. 
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An example of a different approach to the 
same question is in the Immigration Appeal 
Board Act where it is provided that the hear- 
ing of an appeal should be conducted in pub- 
lic unless at the request of the appellant. He 
asks that it be conducted in camera and the 
Appeal Board consents. 


Mr. Morden: I can see that perhaps in some 
cases it would be to the advantage of the 
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person in question to have a private hearing. 
I just wondered why the basic facts of the 
case, leaving out anything relating to the 
identity of the person in question, could not 
be made public, with the policy applying to 
those facts. 


Mr. Morrison: Mr. Chairman, I am not try- 
ing to argue the merits of whether it should 
or should not, but merely to point out that 
within the existing legislation I rather doubt 
that we could do this. It would require some 
change I think in the law. It has just been 
drawn to my attention that the Immigration 
Appeal Board which operates under a variant 
of that law are publishing or are about to 
publish some of their decisions and the rea- 
sons for them as part of their own procedures. 
However, their law, as Mr. Williams has 
pointed out, is a little bit different. 


The Chairman: Gentlemen I do not want to 
trespass much longer on your time. I suggest 
you might help us by giving us some further 
information to follow in writing on this one 
point that I would like to ask you about. You 
have, reasonably, in answering our first ques- 
tion not included departmental directives 
which give general interpretations of the law 
on the ground that these are not legislative 
documents. I would like to ask you if you 
would further complete our knowledge of 
your Department and of the problem that we | 
are dealing with by telling us with respect to — 
departmental directives which give general | 
interpretations of the law to departmental © 
officials these two things: first, to what 
requirement of the Act or the Regulations | 
they are directed, and second how many > 
directives having this character would there © 
be? | 

Mr. Morrison: These are directives that 
could be considered as being interpretive of 
law rather than administrative it in the lay- 
man sense, Mr. Chairman? 


The Chairman: Yes, so we will have some | 
idea of the dimensions of the problem we 
have some concern about. It may be that 
there are very few of these in your directives, 
but since we do not know the content of your > 
directives we cannot make that judgment 
ourselves. It would be of some help to us if 
we knew how many such directives did exist. 


Mr. Williams: Exist or were issued over a. 
. ran 
period? 


The Chairman: I asked how many. It would 
be helpful if you gave us the figures for 1968 
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as in the case of the other questions and 
perhaps also indicate whether this is more or 
less than the usual number in a year. Perhaps 
these directives do not change very frequent- 

ly and it might be it would be very helpful to 
us to say that of the 200 directives your 

department has in existence 20 would be of 
_ this character. 


Mr. Beasley: Mr. Chairman just to clarify 
the point in my own mind I take it the Com- 
“mittee are not interested in procedural 

instructions. 
_ The Chairman: Not included in my ques- 
tion unless somebody else on the Committee 
_ wants to add a question in respect to that. 


| Mr, Morden: I gather by procedural you 
Mean internal organizational rules that have 
nothing to do with... 


_ Mr. Beasley: When an officer gets an 
_application in Owen Sound what does he do 
with it? What copies go where? Where does 
_he send it and this sort of thing. 

|| The Chairman: I do not think we really 
gave any interest in that sort of thing. 


__ Mr. Beasley: The vast bulk of our manual 
instructions are of this nature. 


_ Mr. Morrison: I think, Mr. Chairman, real- 
‘ly this is what you would like to get a little 
ee evidence on, what we view as the 
\proportion between the type of documents 
/you are concerned about, as we understand Se 
‘and those we would be quite be satisfied were 
‘in no way interpretive of any legislation? 


6 
a The Chairman: Yes. 


I Mr. Morrison: We will see what we can do. 
I do not know what the result will be. I think 
‘the figure that we might come up with will be 
‘pretty small and subject to some qualifica- 
‘tions. While we may report it we would have 
\doubts that it really is the kind that you are 
eeciing of, but it is in the debatable area so 
ere it is. 


_ The Chairman: Yes. In any event it will be 
of some help to us. I could read into the 
ecord some further of your answers but con- 


Meeting about three hours and a quarter, I 
think that I will just invite those who are 
here to ask any further questions they might 
have rather than attempt any further formal 
| ealing with your written answers to our 
Mr. Muir? Mr. Morden? Dean 
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Dean Pepin: Would it be possible, if neces- 
sary, to consult your operations handbook? 


® 1245 


Mr. Morrison: I am afraid that is a question 
that would have to be addressed by the 
Chairman to my Minister. 


Dean Pepin: This is the book we were talk- 
ing about this morning. 


The Chairman: Gentlemen of the Commit- 
tee, as we have another session perhaps of 
equal length this afternoon beginning at 3:30 
with the Privy Council Office, I think for our 
sake we should now bring this meeting to a 
close and also for the sake of the very able 
Officials from the Department of Manpower 
and Immigration that we have had before us 
who have aided us greatly in our endeavours. 
I think we ought to offer our sincere thanks 
and to say that to them as well as to our- 
selves this meeting is now adjourned. 


AFTERNOON SITTING 
@ 1547 


The Chairman: The meeting will come to 
order. 

We are pleased to have with us this after- 
noon the Hon. Donald Macdonald, President 
of the Privy Council and House Leader 
accompanied by Mr. J. L. Cross, of the Privy 
Council Office and Mr. Paul Beseau who is 
Legal Adviser to the Privy Council Office. I 
would like to begin by calling on the Hon. 
Donald S. Macdonald. 


Hon. Donald S. Macdonald (President of the 
Privy council): Mr. Chairman, my function 
here today is with relation to my responsibili- 
ties at the Privy Council rather than as House 
Leader and I am really only here to introduce 
Mr. Jack Cross who is Assistant Clerk of the 
Privy Council, Orders in Council, and who is 
in my experience the man most knowledgea- 
ble about this rather difficult process we have 
to go through to get Orders in Council. So 
perhaps it might be most effective if you 
called upon Mr. Cross to make his statement 
and to answer your questions. 


The Chairman: I will then call on Mr. J. L. 
Cross, the Assistant Clerk of the Privy Coun- 
cil for Orders in council. 


Mr. J. L. Cross (Assistant Clerk of the 
Privy Council, Orders in Council): Thank 
you, Mr. Macdonald and Mr. Chairman. 
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In relation to Statutory Instruments the 
main function of my office is to ensure that 
the requirements of the Regulations Act, the 
Canadian Bill of Rights and the Regulations 
made thereunder are met. 

Some of the other functions are: 

Giving assistance to Departmental 
officials in the preparation of submissions 
to the Governor in Council; _ 

Preparing draft Orders in Council on 
the basis of the recommendations and in 
conformity with policy and _ legal 
requirements; 

Preparing agenda for the presentation 
of submissions and draft Orders in Coun- 
cil to the Governor in Council; 

Maintaining records of Cap mieecione and 
Orders in Council; 

Collating monthly summaries of Orders 
in Council for tabling in the House of 
Commons. 


Some of the above functions I shall refer to 
later in a document called “Processing Orders 
in Council” I have prepared for you data on 
Orders in Council and Statutory Instruments 
to show the number of Orders in Council 
approved, and the numbers of Orders in 
Council, Ministerial Orders and Proclama- 
tions published during the years 1963 to 1968 
inclusive. A copy of the document listing this 
data is available to each of you. Perhaps you 
will want to ask me some questions concern- 
ing this later. 


At this point in my remarks I would like to 
produce what may be considered an historical 
document. I have here a photostat copy of the 
first regulations made by the Governor Gen- 
eral in Council. The Order in Council which 
made the regulations is P.C. 28 dated August 
1, 1867. The Ministers present for the meeting 
were the Hon. George Cartier, the Hon. Alex- 
ander Galt, the Hon. William McDougall and 
the Hon. Hector Langevin. In my humble 
opinion these regulations are in remarkable 
good form and draftsmanship; as to legal in- 
terpretation I leave that to the lawyers. It is 
also interesting to note that the authority used 
for the making of Canada’s first regulations 
was: “An Act to amend the Acts respecting 
duties of Excise and to alter the duty thereby 
imposed on Spirits’. The following figures 
may not prove anything but may be of 
interest to you. During the period July 1, 1867 
to December 31, 1867 there were two regula- 
tions made by the Governor in Council; dur- 
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ing a similar period 100 years later, that is, 
from July to December 1967 the Governor in 
Council made or amended 181 regulations. 


Mr. McCleave: I take it that Sir John A. 
Macdonald was not at that meeting because 
he was out drumming up the trade. 


Some hon. Members: Oh, oh. 


Mr. Cross: In order to give you a fairly 
precise report on the operation of my office, 
and not to prolong my remarks, I am giving 
you a document entitled “Recommendations 
to the Governor in Council’. This document 
was prepared to assist Departmental officials 
in preparing submissions to Council. Use of 
the document by Departmental officials re- 
sults in improved submissions. 

I have another document entitled “‘Proces- 
sing of Orders in Council” to which I referred 
in my previous remarks which I shall read in 
order to have it recorded in the minutes of 
this Committee. 

(1) Processing of Orders in Cer 


Each recommendation is required to be 
submitted to the Governor in Council 
over the signature of the responsible 
minister. If the action recommended 
involves areas of responsibility of other 
ministers, the recommendation will indi- 
cate, by their signatures, the concurrence 
of these ministers. 

The Orders in Council Section drafts 
orders in council on the basis of the 
recommendations transmitted by depart- 
ments. The Section tries to ensure that 
each submission is accompanied, for the 
benefit of Council, by a brief note clear- 
ly indicating the background of the 
recommendation, and the reasons for 
making it. Each recommendation should 
also indicate clearly the exact statutory 
authority, where applicable, and an accu- 
rate statement of the action contemplat- 
ed, following as closely as possible the 
phraseology of the relevant legislation. 


Departmental officials should consult 
with the departmental legal adviser in 
preparing recommendations for their 
ministers’ approval. In addition, the 
Orders in Council Section, on receiving 
recommendations, carefully examines 
them, in consultation with the Privy 
Council Office Legal Adviser and officials 
of the department concerned, as neces- 
sary, particularly to ensure that, on the 
one hand, the proposed action does 
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indeed require the approval of the Gov- 
ernor in Council, and, on the other, that 
the action does not exceed the Governor 
in Council’s authority. Care is taken to 
ensure that orders in council do not pro- 
vide for retroactive operation, unless this 
is specifically provided for in legislation. 


With respect to orders in council mak- 
ing or amending regulations, the require- 
ments of the Regulations Act and the 
regulations made thereunder are required 
to be observed. Departments submit to 
the Clerk of the Privy Council, before 
submission to the minister, copies of 
proposed regulations for examination as 
to form and draftsmanship. The Privy 
Council Office legal adviser works closely 
with departmental officials to ensure that 
the standards of form and draftsmanship 
are maintained. The role of the Privy 
Council Office Legal Adviser is interpret- 
ed broadly, to include examination to 
ensure conformity with the law. Only 
after a satisfactory text is arrived at are 
the regulations submitted to the minister 
for recommendation to the Governor in 
Council. When the minister makes his 
recommendation, copies of the regulation 
are supplied in French and English for 
enactment. 

I made several references here to the Legal 
Adviser to the Privy Council Office; I might 
say, sitting to my right is our present Legal 
Adviser to the Privy Council Office, Mr. Paul 
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Beseau and you may wish to direct some 
questions to him after I have finished my 
remarks. 

A further legal requirement for orders 
in council of a regulatory nature is set 
out in the Canadian Bill of Rights Exami- 
nation Regulations. Proposed regulations 
are required to be submitted to the 
Minister of Justice, who examines them 
to determine whether any provisions 
~ thereof are inconsistent with the purposes 
or provisions of the Canadian Bill of 
Rights. (This examination is undertaken 
in detail by the legal adviser to the Privy 
Council Office during examination as to 
form and draftsmanship). Draft regula- 
tions not inconsistent with the Bill of 
Rights are certified and signed by the 
Deputy Minister of Justice before en- 
actment by the Governor in Council. 


Thus the legal requirements which 
must be met before regulatory orders can 
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be presented for approval to the Govern- 
ment in Council are rather complex and 
require time in which to be fulfilled. 

Treasury Board minutes requiring 
approval by the Governor in Council are 
forwarded to the Orders in Council Sec- 
tion after each meeting of the Treasury 
Board, generally once a week, shortly 
before the regular Council meeting. They 
are approved as one Order in Council, 
with a sub-designation for each minute. 

The quorum for meetings of the Gover- 
nor in Council is four. 


It may be of interest to you to know that 
the quorum of four was first established by 
the Minutes of a meeting of the Privy Council 
on July 1, 1867. The quorum of four was later 
established by Order in Council; The same 
Order in Council that set out the Prime 
Minister’s prerogatives. 

The Canadian War Orders and Regulations 
and the Statutory Orders and Regulations 
made by Order in Council P.C. 5355 of 30th 
December 1946 were forerunners of the pres- 
ent Regulations Act. The Committee will be 
familiar with the 1947 and the 1955 consolida- 
tion of regulations. You may, however, have 
wondered why after 14 years a further con- 
solidation has not been made. After the 1955 
consolidation of Statutory Orders and Regula- 
tions, a decision was made to consolidate the 
regulations on an ad hoc basis as and when 
required. At that time I was asked to work 
with the Legal Adviser to the Privy Council 
office as an editor to establish a new format 
for Statutory Orders and Regulations and to 
revise the index to clearly indicate the law 
for any given period of time. In that revision 
we also considered suggestions which had 
been received from various sources to 
improve the index. Subscribers to the Canada 
Gazette Part II have found our present index, 
particularly the Table of SOR, contained in 
this issue, quite satisfactory; we welcome 
suggestions for improvement at any time. 


The practice of revising regulations as and 
when required has been very successful and I 
might add has been much less costly to the 
taxpayers and to subscribers of regulations. 
When a particular regulation has been 
amended several times, or when major amend- 
ments are to be made, it is often desirable 
both from our point of view and for the users 
of that regulation that a consolidation be then 
made. In some cases our plan to consolidate 
regulations as and when required has not 
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been successful and I refer particularly to the 
Fishery Regulations for Provinces. There are 
unique problems with the Fishery Regulations 
which can most readily be explained by offi- 
cials in the Department of Fisheries and 
Forestry. It is not intended to continue our 
present plan of consolidations for an indefi- 
nite period of time. 


Before I conclude my remarks I would like 
to correct an erroneous statement made by 
this Committee at its meeting on April 22. 
Professor Brown-John made the following 
statement during questioning by this Commit- 
tee. I quote. 


“Tf I may comment from my own 
experience I really knew nothing about 
drafting Orders in Council. I was asked 
to draft an Order in Council, drafted an 
Order in Council and immediately upon 
its completion qualified as a departmental 
expert in Orders in Council. The commit- 
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tee on minister’s power pointed this out, 
too. They were strongly critical of the 
fact that just about anybody under the 
sun down to the janitor could draft 
Orders in Council.” 


What Professor Brown-John was referring 
to were submissions to the Governor in Coun- 
cil not Orders in Council. I regretfully say 
that in some cases the submissions received 
in my office and the draft Orders in Council 
resulting therefrom bear little similarity. That 
of course is the fault of Departmental officials 
who draft submissions. If they took the time 
to read our document entitled “Recommenda- 
tions to the Governor in Council” the submis- 
sions would not appear as though they had 
been drafted “by anybody under the sun 
down to the janitor’’. 


Perhaps I should not close my remarks 
without making reference to the increased 
responsibility being assumed and to be 
assumed by my office. The legislation already 
passed by the present parliament delegates 
considerably more authority to the Governor 
in Council. The Government Organization Act 
1969, alone, in more than 40 separate portions 
delegates power to the Governor in Council. 
The exercise of each of these powers requires 
an Order in Council, which in its preparation 
may have to go through all the processes I 
have described above. 


Mr. Chairman, I have confined my com- 
ments to the part my office serves in processing 
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Statutory Instruments. I hope they will serve 
to assist this Committee in the decisions and 
recommendations it will make.’ 


The Chairman: Thank you very much, Mr. 
Cross for a very helpful statement. Is there 
anything at this stage that Mr. Beseau would 
like to add? 


Mr. Paul Beseau (Legal Adviser to the 
Privy Council Office): Mr. Chairman, I have 
nothing to add at this moment unless the 
Committee members are interested in the 
precise operations that I have to fulfil in 
examining regulations as proposed by 
departments. 


The Chairman: I think they would be 
interested in that and perhaps as you are an 
official of the Department of Justice you 
might explain to us just what your connection 
with the Privy Council is both in physical 
terms—are you located with them—and in the 
degree of co-operative work that you have 
with the Privy Council Office. 


Mr. Beseau: In my position as legal adviser 
to the Privy Council Office I am located in 
the Justice Building and consult mainly with 
Mr. Cross on various problems that arise in 
his office. I also receive calls and requests for 
opinions on other matters related to the oper- 
ation in the Privy Council Office. However, 
the primary function I have to perform is 
related to examination of proposed regula- 
tions for form and draftsmanship as well as 
for compliance with the Bill of Rights. 
Proposed regulations are submitted either to 
Jack Cross or to myself for approval as to 
form and draftsmanship. At that point I take 
the draft regulations, try to review them 
carefully to understand just what they are 
trying to do in their proposals. Quite often 
that requires lengthy consultations with offi- 
cials in the particular department putting them 
forward. On any particular set of regulations 
this may require three, four, or sometimes 
ten meetings with the officials in order to get 
the precise intentions expressed in the regula- 
tions. On others they will be shorter and con- 
sultations will not be required at all. 


When a final draft has been prepared, a 
draft that I am satisfied with and that the 
depariment concerned is satisfied with, it is 
sent back to the department concerned and it 
has a stamp on it signifying that I have 
approved it as to form and draftsmanship. | 
This encompasses not only the form in which 
they are drafted but also the legal authority 
under which they are being enacted or are to 
be enacted. 
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_ At that stage the department will prepare 
its submission and forward the submission to 
Mr. Cross along with the final draft of the 
regulations or proposed regulations as 
approved for enactment by the Governor in 
Council. Mr. Cross then forwards this set of 
regulations to my office for certification under 
the Bill of Rights. 
_ At the same time as I examine the regula- 
tions for approval as to form and draftsman- 
‘ship, I also examine them for compliance 
with the Bill of Rights. As long as our “mag- 
ic” stamp appears on the back of each page of 
i the draft sent back to the department and no 
_ changes appear on the front of that page, the 
certification under the Bill of Rights becomes 
almost automatic as I have already dealt with 
that aspect on the earlier submission. The Bill 
of Rights letter is then sent back to Mr. 
‘Cross, signed by the Deputy Minister of Jus- 
tice, and the regulations or proposed regula- 
tions are put forward for enactment. 


If any members have any questions on the 
Operation I would be pleased to answer them. 


_ The Chairman: Thank you. You come in at 
two different stages then, both before they 
are officially submitted and after they are 
Officially submitted when you give your final 
“approval. Are you also consulted by the 
departments even before the initial submis- 
Sion is made? 


Mr. Beseau: Sometimes I am _ consulted 
before an original submission is made because 
the department is not sure just how to draft a 
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regulation or to whom it should be sent. They 
‘will then consult me; sometimes they will 
come over and ask questions about how they 
should set up the regulations. 


. Mr. Forest: There are very few Orders in 
Council published in Part II of the Gazette. 
Why is that? 


Mr. Cross: Only those Orders required by 
law are published in Part II of the Canada 
Gazette; that is, required to be published 
under the Regulations Act. They are inter- 
preted under the Regulations Act to be a 
Y egulation, thereby they are required to be 
published. 


_. Mr. Forest: Do they all go through you or 
are some published by the departments 
lemselves? 


' Mr. Cross: No. They all go through me. If it 
ds a ministerial order it must also be submit- 


Statutory Instruments 


213 


ted to the Privy Council Office and must be 


certified; Previous to that it has been 
approved as to form and draftsmanship. 
When it comes to me as a ministerial order it 


must go to the Legal Adviser to the Privy 
Council Office to be certified under the Bill of 
Rights. Then we transmit it to the printers 
for printing in Part II of the Canada Gazette. 


The Chairman: The process that you were 
describing to us, Mr. Beseau, was for Orders 
in Council. To what extent would the process 
for ministerial regulations be similar to the 
one you have described? 


Mr. Beseau: As far as my function is con- 
cerned, the process is the same. They are 
required to be submitted for approval as to 
form and draftsmanship and they are also 
required to be certified under the Bill of 
Rights. So my operation is the same but the 
minister enacts the Order itself rather than a 
submission having to be made to the Gover- 
nor in Council for enactment. 


The Chairman: Yes. You are still involved 
at two stages, are you, when the initial sub- 
mission is made to see if it is in acceptable 
form and then when the final submission is 
made? 


Mr. Beseau: That is correct. 


[Interpretation] 


Mr. Marceau: You talked about compliance 
with the Bill of Rights. Have you got any 
precise criteria to which you refer or is it just 
your own personal interpretation? As a mat- 
ter of fact, on what basis do you establish 
this compliance with the Bill of Rights? 


Mr. Beseau: It really comes down to a per- 
sonal interpretation of the Bill of Rights. The 
Bill of Rights appears to be very clearly writ- 
ten. Two main considerations I have to apply 
which I find most often possibly not observed 
when a proposed regulation is submitted to 
me are, first, the one requiring that a person 
have a fair hearing where a right is going to 
be taken away from him, and second, dis- 
crimination of one form or another. Those are 
the two main violations, if you will, that I 
find in proposed regulations. 


The Chairman: Can you tell us to what 
extent this is a problem? In other words, how 
useful is this scrutiny for catching possible 
overzealous, overexcessive applications for 


departments’ regulatory power? 


Mr. Beseau: I think the function is very 
useful and necessary. I would not say that 


214 


departments become overzealous, but I would 
think in some cases they forget that there are 
certain requirements they have to meet. I 
very seldom have problems with the officials 
in departments when I point out to them that 
this section as drafted appears to be contrary 
to the Bill of Rights and it would never 
receive my approval. They immediately start 
to reconsider the matter and find a suitable 
way of arranging for notices to be sent out 
and provide for a hearing, that type of thing. 


The Chairman: Do you have a problem with 
departments because you are both the pre- 
liminary adviser and the final decider? You 
are telling them what your own position will 
be later on. Would it be better if there were 
another person involved as well? 


Mr. McCleave: Yes, we may invoke the Bill 
of Rights against you. 


Mr. Beseau: Upon occasion, if a conflict 
results between myself and a legal adviser in 
another department, we always resort to the 
Deputy Minister of Justice. 


The Chairman: I see. 


Mr. Beseau: He is the Deputy Attorney 
General and he has the power to make the 
final decision on it. 


The Chairman: The legal adviser in another 
department would be a member of the 
Department of Justice too, would he? So you 
both have the same superior officer? 


Mr. Beseau: At the moment that is basical- 
ly true; there are still legal advisers in cer- 
tain departments who have not been brought 
into the Department of Justice. 


The Chairman: Would you find it helpful if 
there were a more precise scale, or series of 
principles, on the basis of which you could 
pass judgment? 


Mr. Beseau: I am not sure that I under- 
stand the question. 


The Chairman: You have admitted there is 
a considerable amount of personal judgment 
to be exercised in deciding whether or not 
the drafts are in contravention of the Bill of 
Rights; would you find it helpful if there 
were more precise guidelines or do you feel 
the guidelines are precise enough? 


Mr. Beseau: I have not had any great 
difficulty in interpreting the Bill of Rights. It 
is a matter of looking to court decisions, if 
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there is doubt, and what the courts have 
decided in a particular area. Otherwise, it 
seems to me that most people can read the 
Bill of Rights and arrive at a fairly well-de- 
fined idea of what the Bill of Rights says. 


The Chairman: Mr. McCleave? 


Mr. McCleave: Following up that question 
Mr. Chairman, I think, a number of years 
back, the Procedure Committee brought in a 
report dealing with this aspect, setting out 
guidelines, and I believe, guidelines similar to 
those used in the United Kingdom and, per- 
haps, varied somewhat to those in Saskatch- 
ewan and Manitoba. Have you studied that re- 
port? 


Mr. Beseau: No, I have not. 


An hon. Member: What year was that, 
Bob? 


Mr. McCleave: That was in 1964. Previous 
witnesses have given their explanation of 
how these guidelines have worked out in 
those two provinces as well. You are not 
familiar with that particular study? 


Mr. Beseau: I am familiar with the study; I 
have not had a chance to review it. I might 
add that I am the only person reviewing 
regulations from all departments of 
government. 


Mr. McCleave: There are only 24 hours a 
day. 


Mr. Beseau: There is very little time for 
outside reading. 


Mr. McCleave: I can see your problem, sir. 
I did not mean that in the nature of criticism 
either. 

May I ask Mr. Cross if all the regulations 
that we now have were put together would 
this make the 30-foot shelf of Great Books 
look minute, indeed? 


Mr. Cross: I do not think a consolidation of 
our present regulations would go into much 
more than one more volume than the 1955 
consolidation. As you know, the 1955 consoli- 
dation consisted of three volumes. A consoli- 
dation at the present time would go into four 
volumes because of the fact that we have 
consolidated regulations as and when 
required. One of the things we had in mind 
when we adopted that plan was that you 
would not get your shelves full of regulations 
and amendments thereto. 
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I hope I am not disclosing any policy when 
I say that we are working on a plan to have 
the regulations printed in a similar form to 
the statutes, which have the English and the 
French side by side. I have a proof of that 
and I am sorry I did not bring it along; we 
‘have reached the stage where we have 
received proofs of that. However, there is 
considerable work to be done, so I assume 
our next consolidation would be in a form 
Similar to the statutes because in the format 
of our statutory regulations we try to follow 
the format of the statutes. 


Mr. McCleave: I do not think anybody 
would quarrel with that approach, Mr. Cross. 
‘Tell me, was the 1955 consolidation done as a 
result of the Regulations Act, or was this just 
simply some housekeeping done without spe- 
Cial direction or statutory authority? 


_ Mr. Cross: I believe the Governor in Council 
has authority under the Regulations Act to 
make consolidations as and when he sees fit. 


Mr. McCleave: My final question, Mr. 
hairman, concerns the approach used in 
Saskatchewan two or three years ago—I am 
not sure of the exact year, but quite recent- 

—in dealing with the problems of regula- 
tions and adopting its own regulation act. It is 
provided at the very tail-end of that legisla- 
ion that all Orders in Council not resubmit- 
ed or reapproved by a certain date would 
thereby lapse. I think, Mr. Chairman, I have 
the purport of that Saskatchewan act correct- 
ly. It may be, I suppose, that our Committee 
will get around to considering something 
Similar, when we make our recommendations 
to the House. Yet, I suppose, we are dealing 
with a volume of regulations about ten times 
what would exist in any province. 


First, does it commend itself to you as an 
‘approach that should be used or does this 
‘step of consolidation you mentioned before 
actually carry that out? 


“ 


Mr. Cross: I think our present plan of con- 
Solidating regulations, as and when required, 
Carries that out. 


Mr. McCleave: Then the consolidation itself 
is approved by His Excellency? 


Mr. Cross: Oh, yes. 


Mr. McCleave: In effect, all the things 
‘within those three or four volumes are the 
Order in Council that is operative, and every- 
thing else before it is gone by, repealed. 
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_ Mr. Cross: That is right. The new regula- 
tions are made in substitution for previous 
regulations. 


The Chairman: Mr. Marceau. 
[Interpretation] 


Mr. Marceau: Mr. Beseau, I do not know if 
it is a lapse or the truth, but you said it was 
the deputy minister would determined wheth- 
er this happens or not. 

[English] 


Mr. Beseau: I am sorry, I do not under- 
stand French and the interpretation is not 
coming through. 

[Interpretation] 


Mr. Marceau: You said a while ago, I don’t 
know whether this is correct or not, that it 
was the deputy minister who had the final 
say in this matter. I find this a little abnor- 
mal. It seems to me that the minister would 


take the final decision with regard to 
interpretation. 
[English] 


Mr. Beseau: Yes, of course that is correct. It 
is the Minister or in the long run I suppose it 
would be Parliament that would have the last 
say, but as a matier of practical application 
when there is a disagreement between two 
officials in the Department of Justice working 
under the Deputy Minister and the Minister, 
the Deputy Minister usually tries to decide 
what the proper application of the law is in 
that case. It would only be something of 
major importance, I submit, that might go to 
the Minister for a decision. 

Mr. Macdonald (Rosedale): Would the cor- 
rect form not be that conflicting opinions 
from the public servants are really recom- 
mended opinions to the Minister, and his 
acceptance or rejection of those is the final 
judgment on that. 
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Mr. Beseau: Yes, that is correct. Most opin- 
ions requested by departments are asked for 
in the form of a letter directed to the Deputy 
Attorney General of Canada and in that 
capacity, the Deputy Minister of Justice sends 
his opinion, in the form of a letter, back to 
that department. 

The Chairman: My recollection is that it is 
the Deputy Minister under the Bill of Rights 
who is charged with the responsibility. Am I 
wrong on that, Mr. Morden? 


Mr. Morden: I think in regulations made 
under the Bill of Rights Act that is stated, 
but in the Bill of Rights itself it is the Minis- 


ter’s job. 
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The Chairman: I see. The Bill of Rights 
says the Minister, and the regulations say the 
Deputy Minister, is that it? 

Mr. Beseau: I believe that is correct. 

The Chairman: Mr. Marceau. 


[Interpretation] 

Mr. Marceau: Mr. Cross, you spoke espe- 
cially about the Bill of Rights. But what are 
the other criteria on which you base your 
drafting or acceptance of the recommenda- 
tions for the Orders in Council, as you have 
stated? 

[English] 

Mr. Cross: I do not think I quite under- 

stand your questions, I am sorry. 


[Interpretation] 

Mr. Marceau: You spoke, you referred to 
the Bill of Rights, but are there other 
things which come into account in the draft- 
ing of Orders in Council? 

[English] 

Mr. Macdonald (Rosedale): Are there other 
criteria besides the Canadian Bill of Rights 
that you take into account when you decide to 
reject an Order in Council? 


The Chairman: I take it, in the draft form? 
Mr. Macdonald (Rosedale): Yes. 


Mr. Cross: There are many criteria for 
refusing and returning submissions made to 
the Governor in Council. If authority cannot 
be found for the Governor in Council to act 
on a submission we will consult with officials 
and if they cannot produce an authority then 
usually it is withdrawn. However, the final 
decision is not with me. If I feel I cannot get 
satisfaction from the officials of the depart- 
ment and they still want an Order in Council, 
then the final decision is made by the Gover- 
nor in Council. I submit it to the Governor in 
Council with the information I have together 
with the information I have received from 
our legal advisers and they make the final 
decision whether or not they want it to be an 
Order in Council. 


The Chairman: Mr. Macdonald. 


Mr. Macdonald (Rosedale): I take it that 
probably the most obvious criterion would be 
whether there exists under the legislation in 
question the authority to make an Order at 
all or if the authority is limited. Therefore, 
the first criterion you would look at would be 
the statute itself to find if there is an order- 
making power. 


Mr. Cross: That is right. That is why we 
ask in our submissions that the exact authori- 
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ty be quoted. We then examine that authority 
to make sure that we are not going beyond 
the powers of the Governor in Council. 


The Chairman: Mr. McCleave. 


Mr. McCleave: Could I ask a supplemen- 
tary to the last series of questions I asked 
which dealt with the Saskatchewan experi- 
ence? It has struck me now that should the 
Commiitee recommend that the English 
guidelines—Manitoba and Saskatchewan or 
some combination thereof—be set forth in the 
Regulations Act and, of course, your four or 
five books of the consolidation, they would 
have to be re-examined, would they not, with 
these guidelines in mind to find whether or 
not the Orders in Council fitted them? 


Mr. Cross: Yes, I would think that they 
would have to be. 


Mr. McCleave: Could we have your experi- 
ence and opinion, Mr. Cross, on the sort of 
deadline this would impose if we make that 
kind of recommendation so that we would not 
work our friend here or you or anybody to 
death. We do not want to place an impossible 
burden on the Privy Council office. 


Mr. Cross: I think Mr. Beseau could answer 
that better than I. He knows the work 
entailed in examining these regulations and if 
we went into a consolidation they would all 
have to be re-examined and submitted by the 
departments to the Privy Council office. As I 
recall we had hoped to do the last consolida- 
tion in quite a short time—by a short time I 
mean two years—but it went on for some. 
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considerable time beyond that because it was 
difficult to get departments to get all their 
regulations consolidated, to check to make 
sure they had included all their regulations 
and then to have all of them examined by the 
legal adviser. 


Mr. McCleave: I think from the answer we 
can assume that initially the departments 
would do their own policing and examining 
of the Orders in Council in the light of the 
guidelines and then submit the new Orders 
in Council to your own office? 


Mr. Cross: That is right. 


Mr. McCleave: So perhaps with that 
assumption— 


Mr. Cross: Yes, instructions would have to 
go out to departmental officials telling them 


\what had to be done. We would have to set a 
‘deadline and then it would be up to them 
ae or not they could meet that deadline. 
Perhaps we could estimate the time it would 
take after we had received all these regula- 
tions for the final enactment. 


_ Mr. McCleave: Would three years be a fair 
‘period? 


_ Mr. Cross: I would think so. 


4 The Chairman: Mr. Beseau, I understood 
‘from an earlier comment of yours that you 
are the only one in the Department of Justice 
‘who has any primary responsibility in the 
ea of Orders in Council. Does this mean 
at all of the 3,582 Orders in council which 
‘were made in 1968 passed through your 
hands? 


_ Mr. Beseau: Generally speaking, the only 
instruments or proposals tht end up in Orders 
fin Council that I would see would be the ones 
that are required to be submitted for approv- 
as to form and draftsmanship under the 
egulations Act. The other Orders in Council 
do not come through my Office. 


The Chairman: I see. So, looking at Mr. 


last year plus 169, I suppose. 

¢ Mr. McCleave: About one a day. 

Mr. Beseau: Yes, 

-Mr. McCleave: I suppose the proclamations 
well? 


Dae. Beseau: The proclamations themselves 
are drafted in the Department of Justice. I do 
not see all of the proclamations. I get some 
help from my predecessor who looks after 
proclamations, so it saves me to that extent, 


; least. 

The Chairman: Yes. Therefore, you were 
responsible last year for the 364 Orders in 
Council and the 169 Ministerial Orders. 


Mr. Beseau: That would be approximately 


_ The Chairman: Plus other consultations, of 
‘ourse, which might not actually have issued 
Orders in Council that year. 


Mr. Beseau: That is right. There would be 
some that would not have been enacted in 
tk at year and there would also be a small 
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percentage that would be withdrawn for one 


reason or another that had originally been 
submitted. 


The Chairman: Even at that, I suspect 533 
Orders is a considerable number to handle. 
You must burn a good deal of midnight oil in 
order to keep up with the volume. 


Mr. Beseau: That is true. 


The Chairman: Mr. Cross are you the only 
person in the Privy Council office who has 
responsibility in the area of Orders in Council 
or are there others in your branch as well? 


Mr. Cross: I have two officers who assist 
me in the drafting of Orders in Council. 


The Chairman: Mr. Marceau. 


Mr. Marceau: Mr. Cross, have you any 
suggestions to submit to this Committee in 
order to improve the work in your area? 


Mr. Cross: I am afraid I do not understand 
the question. 


Mr. Marceau: Have you any suggestion to 
submit to our Committee? 


Mr. Cross: To improve the procedure in the 
Privy Council office? 


Mr. Marceau: Yes. 


Mr. Cross: Apart from that of the business 
of the Privy Council. 


An hon. Member: The pay perhaps could 
be improved. 


Mr. Cross: I think I get pretty good co- 
operation from the Clerk of the Privy Council 
with regard to suggestions I make for 
improving the operations of my Office. 
However, I operate my office, that is the 
preparation of Orders in Council and statuto- 
ry insiruments according to the legislation 
that is in force. If you, as advisers, want to 
change that, I will operate accordingly, but I 
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am quite satisfied with the operations as they 
now are carried out. However, I do think our 
legal adviser is overworked. 


The Chairman: You would not make the 
same claim for yourself? 


Mr. McCleave: Perhaps Mr. Beseau would 
say that on your behalf. 


Mr. Cross: Let someone else decide that. 
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The Chairman: Do our counsel have any 
questions? 


[Interpretation] 

Dean Pepin (Counsel to the Committee): I 
would like to ask a question to Mr. Cross. I 
am not asking Mr. Beseau, because I do not 
know if he is employed by the Department of 
Justice or the Privy Council; he seems to 
have a dual personality. Does the Privy Coun- 
cil revise the Regulations with regard to the 
form and the substance in cases where some- 
one other than the Governor-in-council is re- 
sponsible for taking the decision? 


[English] 
Mr. Cross: That would be something that 
would be done by Mr. Beseau’s office. 


Mr. Beseau: If I understood the question 
correctly you asked if the Privy Council office 
revises regulations on its own iniliative? 


Dean Pepin: Does it revise regulations that 
_are to be adopted by federal authorities other 
than the Governor in Council? 


Mr. Macdonald (Rosedale): 
regulations. 


Ministerial 


Mr. Beseau: Not unless they are regulations 
within the meaning of the Regulations Act. 
There are certain regulations made by the 
Canadian Transport Commission that do come 
through my office, also the Public Service 
Commission and various other boards of that 
type. I do not receive them all. Some of these 
are not regulations within the meaning of the 
Regulations Act. 


Dean Pepin: When you are doing that kind 
of work you are not working for the Privy 
Council. You are working for the Department 
of Justice. 


Mr. Beseau: Yes, that would be basically 
correct, I believe. I would want to think 
about it a little more, to be definitely sure. 


Dean Pepin: Do you sometimes have to 
decide which regulations would be published 
and which would not be. published? Do you 
sometimes have to decide this kind of 
questions? 


Mr. Beseau: Yes, at times. They initially 
come from. Jack Cross. Jack will send a 
memorandum over to me asking—does this 
require publication? Now, if I have a doubt 
in the matter, I always say publish it and we 
will be sure, because it is not that great a 
thing to have to publish it, especially if it is a 
short order and there is not much work 
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involved. If it is something that is 100 pages 
long, I will take a little more trouble to try 
and figure out if it requires publication or 
not. I will look more to see if there are 
exemptions from these requirements of the 
Regulations Act existing in the regulations 
made under that Act. If there is a doubt, I 
would say publish it. 


Mr. Morden (Assistant Counsel to the Com- 
mittee): On that latter point, Mr. Beseau, if 
there is doubt you say publish it, which 
means all the other provisions in the Regula- 
tions Act would apply as well as to recording, 
laying before Parliament, and everything 
else. 


Mr. Beseau: That is correct. 


Mr. Morden: Is there any reason for the 
extra steps in your processing of regulations? 
You say you first check it for form and drafts- 
manship. It goes back to the Department, 
and comes forward again from Mr. Cross, 
who sends it to you to certify under the 
Canadian Bill of Rights, or not certify, as the 
case may be. Is there any reason why you 
cannot give both approvals the first tim¢ 


around? ) 


Mr. Beseau: It could be done the first time 
around, but I find it a very useful check to 
make sure the departments are not changing 
my draft from the time I send it back to them 
until it is going forward to be enacted, and 
upon occasion I do find this. | 
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Mr. Morden: You certainly are familiar 
with the mechanics. It would seem to me if 
you stamped one copy approved both as to 
the form and draftsmanship and, of course, 
the requirements of the Bill of Rights ... 


Mr. Beseau: But then if they changed that 
copy before it aciually gets to the Governor 
in Council it already has the stamp on it. This 
way, when it comes back in, I can check to 
make sure they have not made changes in thy 
copy that I sent back to them. | 


Mr. Morden: But there is no statutory 
provision or regulatory provision that 
requires you to effect the step of looking af 
them again. 


Mr. Beseau: No, there is not. 


Mr. Morden: I notice in Section 4 of the 
regulations made under the Regulations Act 
that you are required to examine them to 
ensure that the form and draftsmanship there: 
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of are in accordance with the established 
standards. I gather from what transpired that 
there are not any standard methods of writ- 
ing that apply. Is that right? 


Mr. Beseau: That is correct. They are nor- 
mally the standards that apply to the drafting 
of legislation for the House. I try to apply 
those as far as I am able in the short period 
of time I have to review regulations. 


Mr. Morden: Do you interpret that phrase 
to mean apply standards of legislative draft- 
ing generally? 


Mr. Beseau: Generally, yes, and then to 
ensure that there is authority to make the 
regulation that they are putting forward. 


Mr. Morden: Mr. Marceau asked the ques- 
tion in relation to other criteria for testing 
the regulations and I have noticed in your 
recommendation to the Governor in Council 
that you will not approve a regulation with 
retroactive effect unless it is especially 
authorized under an enabling section. Is that 
a rule that has been formulated in your office, 
to be binding in all cases? 


Mr. Beseau: If I am not mistaken that is a 
rule that has been formulated by the courts, 
that you cannot do something with retroactive 
effect unless you are authorized to do it. So it 
is not something that I of my own free choice 
enforce. 


Mr. Morden: In other words you would 
regard it as being an ultra vires regulation 
unless it was especially authorized. 


Mr. Beseau: That is correct. 


Mr. Morden: What about the regulation 
that came before you that subdelegated the 
power to make further regulations? What do 
ou do in that sort of case? 


Mr. Beseau: Unless there is authority to 
it would be an ultra vires 


Mr. Morden: You would look in the ena- 
bling legislation, and find express authority to 
ubdelegate? 


Mr. Beseau: I always try to. 
' Mr. Morden: And if it is not there you send 
it back? 


_ Mr. Beseau: That is correct, or I usually 
e that particular provision right out of the 
gulation that they have submitted to me 
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and then I will send 


? back a revised draft, 
leaving that out. 


Mr. Morden: And telling them to go about 
it some other way. 


Mr. Beseau: Possibly some other way, or 
tell them that there does not appear to be any 
other way, that the Minister may make these 


regulations, but not a director or somebody 
else. 


Mr. Morden: As a matter of your construc- 
tion of Section 2 of the Regulations Act, saya 
balanced subdelegation is made pursuant to 
express authority. Do you consider the exer- 
cise of that subdelegated power to be caught 
by the Regulations Act? Do you consider that 
you have the right to check the form and 
draftsmanship of the subdelegated legislation, 
and if it has to be laid before Parliament? 


Mr. Beseau: If it is a regulation within the 
meaning of the definition of regulations in the 
Regulations Act, I would say yes, that it 
would require the formal process. 


Mr. Morden: As a matter of fact, do you 
get many of these regulations that are made 
pursuant to powers conferred by senior 
regulations. 


Mr. Beseau: As a matter of fact, I would 
say that I get very few. I would get a num- 
ber, for example, of the Fisheries Regula- 
tions. There are powers subdelegated to the 
Minister of Fisheries or a person authorized 
in a particular province. Some provinces will 
send in orders that are made by their provin- 
cial Ministers dealing with that particular 
subject-matter for approval as to form and 
draftsmanship, but by no means all of these 
orders are sent in. 
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Mr. Morden: With respect to certain other 
criteria that have been mentioned from time 
to time, say you received a regulation that 
contains, in implementing enabling legisla- 
tion, a wide measure of discretion on the part 
of the officer administering the regulation. 
Would you regard that as being a matter that 
should be directed back to the attention of 
the Department? Do you need this wide dis- 
cretion, or do you consider that a matter of 
substance that would not attract your 


comment? 
Mr. Beseau: It is a pretty fine line as to 


whether something is substance or form. 
Now, matters that I consider might have seri-. 
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ous implications in the field in which they are 
dealing, I might well raise with the Depart- 
ment and say that I think they should recon- 
sider it or at least it should be brought to the 
attention of their Minister. 


Mr. Morden: As far as the effect of the 
Regulations Act is concerned, whatever safe- 
guards it contains, is it true to say that if its 
initial application is made by the department 
itself, in other words, it determines whether 
regulations it makes is not of a legislative 
character, you will never see it? 


Mr. Beseau: That is quite possible. 


Mr. Morden: So the department really has 
the final say from a practical point of view on 
whether or not procedures to the Act would 
apply. 


Mr. Beseau: If these are ministerial regula- 
tions or ministerial orders, I would say that 
would be true but if it is something that 
requires the approval of the Governor in 
Council or it is to be enacted by the Governor 
in Council the chances are I am going to see 
that. 


Mr. Morden: Mr. Cross would refer it to 
you because the recommendation would be 
made to his department? 


Mr. Beseau: That is correct. 


The Chairman: Mr. Beseau, how long have 
you been the Legal Adviser to the Privy 
Council Office. 


Mr. Beseau: I have been the Legal Adviser 
since the 1st May, 1968. 


The Chairman: What provision was there 
for your apprenticeship and what provision is 
there for someone to succeed you, say, if you 
were sick? 


- Mz. Beseau: I first joined the Department 
of Justice in November of 1966 and as an 
apprenticeship, if you would call it that, I 
spent considerable time learning how to draft 
regulations as well as legislation. So on the 
lst May, 1968 I took over the job of Legal 
Adviser having drafted regulations and 
reviewed them for approximately a year and 
a half before that. 


The Chairman: What happens when you go 
on holidays or if you are sick? 


Mr. Beseau: I am afraid a great deal of my 
work piles up until I get back. Only if some- 
thing is urgent will somebody else deal with 
it. 
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The Chairman: I see. I would like to ask 
both of you why not publish all of the Orders 
in Council. I mean why not publish all 3582 
Orders in Council. Why not eliminate this 
need for deciding which ones should be pub- 
lished and which ones should not be 
published? 


Mr. Cross: There is a summary of Orders in 
Council as you know tabled in the House of 
Commons. I would judge by the requests that 
come following the tabling of this list of 
Orders in Council that there is not very much 
interest in the other Orders in Council. 
Maybe the interest does not justify its publi- 
cation. However, maybe I am getting into 
policy here that I have no right to be in. 


Mr. Macdonald: I gather the chief criterion 
for not publishing all of them is that they are 
not of general interest. I take it they are of 
such a local and private nature that it is felt 
they will not be of general concern. Is that 
right? 


Mr. Cross: Yes. I do not know whether I 
mentioned in my remarks but we do not con- 
sider Orders in Council as being anything but 
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public documents otherwise the summary of 
Orders in Council would not be tabled in the 
House of Commons. Anyone may look over 
that list and request a copy of an Order in 
Council. We try to fill all reasonable requests 
for copies of Orders in Council, however, if 
someone called us and said I would like to 
have all the Orders in Council passed during 
the year 1968, one would not consider that a 
reasonable request. The summary is there, 
anyone can look at the summary and ask for 
any Orders in Council they may wish to have. 
They are welcome to come to my office and 
ask to see a particular Order in Council in 
which they are interested. So I cannot see 
that there is any secrecy regarding the Orders 
in Council that are not published, but they are 
just not of general interest. 

I regret that I have not got a list, perhaps 
you might look at the last summary of Orders 
in Council that was tabled and you will see 
many of them are not of general interest. It 
may be a small piece of land being trans- 
ferred from the federal government to the 
province or vice versa or it may be the sell- 


ing of a small piece of land. There are a lot of | 


Orders in Council regarding Indian Reserves, 
setting up parkland for Indian Reserves and 
enfranchisement of Indians and so on. So 
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you see these are not of general interest but 
they are available to anyone who wants to 
make a reasonable request. 


t _The Chairman: It there any Order in Coun- 
cil which is not available, any type of Order 
in Council? 


‘ Mr. Cross: No. 


; 


Mr. Forest: You have nothing to do with 
notifications to interested parties that is up to 
the department itself; you do not check for 


The Chairman: On your schedule of Orders 
in Council, Mr. Cross, why did you mention 
separately the Orders in Council which were 

Treasury Board Minutes approved by the 
_ Governor in Council? 


that? 
_ Mr. Cross: No. 


; Mr. Cross: In my remarks I mentioned that 
Treasury Board Minutes came in a report 
weekly to the Governor in Council. That 
report is given one number and then each 
Minute within that report is numbered. 

I did this mostly not to confuse it with 
some other reports that may have been pub- 
lished, in fact that may have come to this 
Committee. Someone may ask us how many 
Orders in Council were passed during a cer- 
tain year. If we tell them so many Orders in 
Council of which so many are Treasury Board 
Minutes it is very clear. However, if we give 
them the total then they may look at some 
_ other list and maybe the person who pub- 
lished the other list only published each Trea- 
-sury Board report as one Order in Council. So 
there appears to be some inconsistency about 
| this. 


j The Chairman: Yes. 


_ Mr. Cross: I believe Professor Brown-John 
_ presented you with some data. 


The Chairman: Yes. 


Mr. Cross: If you look at it you will find it 
is not consistent with this. I think it is that 
confusion between what are Treasury Board 
Minutes approved by the Governor in Council 
and what are Orders in Council enacted by the 
Governor in Council. 


’ The Chairman: Yes. I see there are on the 
average about 3 Orders in Council in each 
Treasury Board Minute, at least last year it 
was roughly that. Is it that same proportion 
every year? 
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Mr. McCleave: Mr. Chairman, I think Mr. 
Forest has raised a very useful point in ask- 
ing about notification to parties when Orders 
in Council are not published. Is there any way 
that we could send out a questionnaire to the 


departments perhaps to determine their policy 
in this regard? 


Mr. Cross: Are you referring to... 


Mr. McCleave: I am sorry, Mr. Cross, I was 
actually asking the Chairman, because... 


Mr. Cross: I am sorry. 


Mr. McCleave: ...it seems to me this 
would be a Committee decision. I do not 
think you should be required to do that work 
I think this is perhaps something that we are 
supposed to be studying ourselves. 


Mr. Macdonald: It is the procedure, Bob, 
by which individuals who might be affected 
are notified. 


Mr. McCleave: Yes, in each case, but I 
think perhaps we could use the same ques- 
tionnaire mailing list that we used before. 
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The Chairman: Considering the length of 
time it has taken us to get answers to our 
previous questions I am not sure that we will 
have an answer to that question while we are 
still working on the problem. Dean Pepin? 


Dean Pepin: Mr. Cross, am I right in 
assuming there are two kinds of Orders in 
Council that are not published, those that 
come under Section 9 paragraph (2) of the 
Regulations Act 

(2) The Governor in Council may by 
regulation exempt any regulation or class 
of regulations from the operation of sec- 
tion 3, et cetera. 


and those you decide not to publish? 


Mr. Cross: Those we decide not to publish 
are those that are not interpreted as 
regulations. 


Dean Pepin: They are not regulations... 


Mr. Cross: As defined in Section 2 of the 
Regulations Act. 


Dean Pepin: Yes. 


Mr. Cross: Then in addition there are the 
regulations which are exempted by the regu- 
lations made under the Regulations Act? 


Dean Pepin: Yes, this is P.C. 1954-1787? 
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Mr. Cross: That is right, yes. 
The Chairman: Mr. Morden? 


Mr. Morden: Mr. Chairman, along the lines 
of questions you put about publication, the 
Section 9 regulations which are under the 
act—I think there are some 8 statutes listed— 
and regulations made under those statutes are 
exempted from the operation of Sections 3, 
4(1), 6 and 7. Does that mean, according to 
your interpretation, that such regulations are 
secret? I mean, they have not been reported 
and regulations made under those statutes are 
that question because that has been stated in 
one of the textbooks referring to Section 9 of 
the Canadian Regulations Act, that if the gov- 
ernment wishes to keep a regulation secret it 
can pass a regulation under that Act. 


Mr. Cross: I would say the answer to that is 
no. 


Mr. Morden: That is what I would have 
thought. In other words, if someone happens 
to know about the regulation, they can go to 
the Privy Council Office, or to the Depart- 
ment, and ask to see it. 


Mr. Cross: They certainly can. 


Mr. Morden: In other words, there is no 
document of a legislative nature that is secret. 


Mr. Cross: That is right. 


The Chairman: Can we go so far as to say 
that there is no such thing as a secret Order 
in Council any more in Canada? 


Mr. Cross: We cannot go so far as to say 
that there has never been. 


The Chairman: No, that is true, but in 
present practice there is no Order in Council 
which you would consider not to be available 
for public scrutiny. 


Mr. Cross: I would say that at present, if 
you came into my office and asked for any 
one of the Orders in Council, you could have 
it. 


Mr. McCleave: Are they numbered consecu- 
tively? Is this the practice, Mr. Cross? 


Mr. Cross: Consecutively, by 'years. We 
start in 1969 with 1 and they go on to Decem- 
ber, and then we start 1970 with 1. 


The Chairman: This is so important, Mr. 
Cross, I would like to go back to it again. You 
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would say this is true even of the exempted 
regulations, that even those would be made 
available to any interested party. 


Mr. Cross: If they are on file in my Office. 


The Chairman: Well, would they be on file 
in your office? 


Mr. Cross: They would be. 


The Chairman: They would be. Is there any 
scrutiny of those... 


Mr. Cross: No, I should change my state- 
ment there. They would be on file if they 
were regulations which were approved by the 
Governor in Council. There might be some 
ministerial orders which would never be sent 
to my office. 


Mr. Macdonald (Rosedale): Any document, 
whether it is stated to be exempt under the 
section or is regarded by you as being of a 
purely local and private interest, or general 
regulation, any document that records a deci- 
sion of the Council is available for public 
inspection, at the very least, in your office. 


Mr. Cross: Right. 


The Chairman: What type of scrutiny do 
regulations which are exempted from the 
Regulations Act receive? If they are approved 
by the Governor in Council, do they receive 
the same type of scrutiny as to form and 
draftsmanship and as to concordance with the 
Bill of Rights? 


® 1655 


Mr. Beseau: I can answer that. I very sel- 
dom see this particular type of regulation. On 
occasion, regulations that are exempted will 
be forwarded to me to obtain my assistance 
in drafting them and reviewing them, but 
then they are submitted purely at a depart- 
ment’s own volition, because they are not 
required to submit them to me at all. That is 
the only time I would get to see these par- 
ticular regulations. 


Mr. McCleave: Has it ever come to your 
attention that somebody, say, is hit by a 
regulation that has not properly been brought 
to that person’s attention and all of a sudden 
it descends on him out of the, so to speak, | 
clear blue sky? Does this sort of complaint — 
ever get brought to your attention? 


Mr. Cross: Not in my experience. Paul may | 
have had some experience with that. | 
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_. Mr. Beseau: No, I have never received any 
complaints from individuals. I have known 
departments to require an amendment to an 
existing set of regulations because they find 
| that in certain cases the regulation as it exists 
‘would be too harsh on particular individuals. 


4 The Chairman: Mr. Morden. 


Mr. Morden: I have a question as to a small 
‘point of form. I have noticed, mainly in 
recent regulations, that in the recital at the 
| beginning the specific statutory section, which 
is authority for the regulation, is generally 
/referred to, but in some it is not—just the 
‘statute itself. As a maiter of form, do you 
require a specific section or sections to be 
more or less incorporated in the recital at 
the beginning? 

. Mr. Beseau: At least in 90 per cent of the 
eases, I never see the submission that is being 
jmade to the Governor in Council; I see the 
‘draft regulations themselves. If I receive the 
‘submission, I try to find out what that au- 
[thority is and if it can be pinpointed to a 
| particular section or subsection, I will insert 
jit. In some cases it is not that easy to do. 


|_| Mr. Morden: No, in other words the part of 
‘the regulation that gets into the Gazette, at 
the very beginning it says pursuant to sec- 
i‘tion—whatever it is—of such and such an act, 
‘recommends... You never see that. 


Mr. Beseau: Very seldom. Some depart- 
‘ments will forward that at the same time as 
‘they forward the proposed regulation, but they 
are not required to do so, and by and large 
‘they do not do so. 


Mr. Morden: Would you think as a matter 
‘of practice that it would be good form to 
‘insert someplace in the little to a regulation 
being published, the exact statutory sections 
that are authority for it? 


Mr. Beseau: Where a section can be pointed 
out, I think that is very desirable. It at least 
Bives an individual an idea of where they got 
‘their authority to make this particular 
regulation. i 


~ Mr. Morden: If a section cannot be pointed 


‘out, you cannot make the regulation. 
- Mr. Beseau: Sometimes there will be a 


number of sections in an act pursuant to 
which you are making regulations. You may 
have five or six different sections, and in that 
ras eit is usually made pursuant to the act. 
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Mr. Morden: Or you could refer to all the 
seciions. 


Mr. Beseau: You could, yes. 


The Chairman: We submitted a number of 
questions in our questionnaire to various de- 
partments. I understand that we will be 
getting a collective answer to these questions 
through the Privy Council Office, I guess on 
behalf of the government as a whole. I sup- 
pose that means, if I may put this question to 
Mr. Macdonald, that you would prefer not to 
discuss those questions at this time. If the 
answer that you are going to give is merely 
a collection of what the departments say, 
or will this be a survey of their responses, or 
will this be a single answer on behalf of the 
government officially? 


Mr. Macdonald (Rosedale): I cannot be 
absolutely certain because the questions that 
were asked do not leap to my mind now. The 
problem, if I could just mention it, is that, as 
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I recall, some of the questions at least were 
really requiring an opinion from the Depart- 
ment as to in what period of time they could 
take this course of action. For some depart- 
ments this was relatively easy to answer. 
Others are having a little difficulty internally 
or in conjunction with the Privy Council 
Office in expressing an opinion which they 
feel might bind them in the future. Through 
the Privy Council Office we have been acting 
in an attempt to co-ordinate this and we 
would hope that by July 29, which I think is 
the date I mentioned, we should have all 
polls reported from and be able to give you 
the collective result. Now whether that will 
be a collective answer or an individual state- 
ment of comments, I cannot say at the 
moment. We will try to make it as informa- 
tive as we can. 


The Chairman: Thank you. I must admit, I 
still have a little bit of confusion in my mind 
as to the exact degree of scrutiny which 
ministerial regulations, and these regulations 
which are exempted, receive. The ministerial 
regulations, by and large, I understand, do go 
to you. Are there any exceptions to that, if 
they are of a legislative character? 


Mr. Beseau: If there are exceptions to that, 
they are exceptions of which I am not aware. 
In a particular department they may just not 
send them to me, and if they do not send 
them I have no way of knowing whether or 
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not they are complying with the Regulations 
Act. There are certain problem areas with 
respect to regulations in the area of exemp- 
tions and, from my own, probably selfish, 
point of view I would appreciate it very 
much if the Committee would make some 
kind of reeommendation on exemptions. 


The Chairman: What kind of recommenda- 
tion? 


Mr. Beseau: I was here when the officials of 
the Department of Transport were present 
last week, and I noticed that they made refer- 
ence to certain publications of the Depart- 
ment of Transport. These were such things as 
the Canada Air Pilot and the Designated Air 
Space Handbook, and another one I would 
add on their behalf is the Engineering and 
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Inspection Manual. It appears to me that 
these are likely regulations within the mean- 
ing of the Regulations Act, but I do not get 
them to review. They are extremely technical 
and they are limited to a very specialized 
field. These publications are amended, I 
believe they said, every 35 days and they are 
brought to the attention of the people 
interested in them, and at present there is no 
way I can possibly review them anyway. The 
position of these three documents rather dis- 
turbs me because I do believe they are regu- 
lations and I personally see no reason why 
they could not be exempted from the require- 
ments of the Regulations Act. The air 
industry appears to be well satisfied with the 
methods that the Department are using at this 
time. 


Mr. McCleave: Mr. Chairman, I drafted 
something which might or might not meet the 
approval of the Committee if we did decide 
on another questionnaire. It is simply to this 
effect, after a lead-in paragraph, that the 
Committee understands that about 10 per cent 
of Crders in Council are published in Part II 
of the Canada Gazette. Its members are 
interested in finding out what notification is 
given to those obviously interested in or 
affected by the unpublished Orders in Coun- 
cil. The Committee would appreciate it if you 
could forward a brief statement on this point. 

This does not tie thern up. A questionnaire 
at this point, I think, would be—we would 
get the answers at Christmas time after we 
get our report in, but perhaps: each depart- 
ment could furnish us with a little informa- 
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tion, at least, and then perhaps we would be 
able to decide on what points we wanted fur- 
ther investigation. 


The Chairman: That sounds all right to me. 
Should this be handled through the Privy 
Council Office, or should we write indepen- 
dently to the same bodies to whom we wrote 
before? 


Mr. Macdonald: Perhaps, if you like, the 
Privy Council Office could lend its abilities to 
summing these up, and I think in due course 
it would assume the role of co-ordinating the 
responses as it does, for example, in connec- | 
tion with parliamentary questions, finding out 
whose responsibility it is and chasing them 
out. | 


The Chairman: Yes. Well, I think it is for- 
tunate, with the bell ringing for a vote, that 
we have pretty well finished our questioning. 
We will have another chance at Mr. Beseau_ 
tomorrow morning because he will be here’ 
again in his other capacity as a member of 
the Department of Justice. So if there is any- 
thing further that we would like to ask him, 
we could do it at that time. a 

Needless to say, we are very grateful to Mr. ; 
Beseau, Mr. Cross and Mr. Macdonald for 
their appearances here this afternoon and 
their very helpful comments. Thank you. The. 
meeting is adjourned. | 


| 
| 

| 

| 

@ 0916 | 
Friday, June 27, 1969. 


The Chairman: The meeting will come to) 
order. We are very pleased to have with us 
this morning the distinguished Minister of 
Justice for Canada and four distinguished 
members of his Department. The Minister is 
accompanied by Mr. D. S. Maxwell, Q.C., the 
Deputy Minister of Justice and Deputy Attor- 
ney General of Canada; Mr. D. S. Thorson, 
Q@.C., Associate Deputy Minister of Justice; 
Mr. J. W. Ryan, the Director of the Legisla- 
tion Section and Mr. Paul D. Beseau, Depart- 
ment of Justice Legal Advisor to the Privy 
Council Office who also appeared before us 
yesterday in his Privy Council capacity. 


The Minister of Justice who has taken a 
great interest in the work of this Committee, 
is prepared to begin with a statement, and 
after the statement from the Minister we will 
then be free to direct questions either to the 
Minister orto any of his associates who aré 
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here with him. Without taking any more time 
by way of introduction, I will immediately 
call on the Honourable John Turner, Minister 
of Jus.ice and Attorney General for Canada. 
Mr. Turner. 


Hon. John N. Turner (Minister of Justice 
and Attorney General for Canada): Mr. 
Chairman, as you say I am very pleased 
indeed to be here with the senior officials 
having most to do with regulations in-the- 
making of the Department of Justice because 
I believe that not only the review function of 
the regulation-making power but the granting 
of that power itself are matters to which both 
the executive and the legislature ought to pay 
due regard. Particularly in these days when 
we have the state and government becoming 
bigger and more remote, as other institutions 
of our society become bigger and more 
remote and the citizen feels more and more 
alienated from the decision-making process, I 
think the delegation of power by which Par- 
liament has conceded into other hands than 
its own a quasi law-making function is some- 


_ thing that Parliament should look into very 


carefully. 


I want to congratulate you, Mr. Chairman, 
and the Committee for the fairness of the 
investigation so far. We have read the 


- minutes of the proceedings. I think you have 
_ been fortunate in the calibre of your wit- 
nesses and the testimony that you have 


already received. We will be watching future 


_ proceedings and we will be very interested in 


your conclusions. 
First of all, we welcome this inquiry. We 


hope that the recommendations that you 
bring forward will do much to help the 


Department of Justice in the matter of dele- 
gated legislation and lead to ground rules that 
can be applied in reviewing requests for dele- 
gated legislative powers in legislation, requests 
coming from other departments of govern- 
ment. We hope also that your ground rules, if 
you choose to set them out, will help us in 
the expression of the exercise of these powers 
in regulation itself. 


I would like to outline briefly what the role 
of the Department of Justice is, and the regu- 
lation-making power. While all government 
bills are drafted by the Department and have 
been since a Cabinet directive in 1951—all 
government bills are drafted—only a limited 
number of regulations are initially drafted by 


this Department. This is because the available 


experienced manpower in the Department has 
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never been sufficient to allow the Department 
of Justice to take over this very large respon- 
sibility, and because experience has proven 
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that the drafting of regulations, in particular 
regulations dealing with the technical aspects 
of administration, must be done by working 
very closely with the department involved 
and the department responsible for the actual 
operation. As a result the Department of Jus- 
tice performs primarily a review function in 
relation to drafting regulations. We perform 
that review function primarily under the au- 
thority of two statutes, the Regulations Act 
and the Canadian Bill of Rights. 


Mr. Chairman, you and your members are 
familiar with Section 3 of the Bill of Rights. 
Under that Section the Minister of Justice is 
charged with the examination of all regulations 
that have been submitted in draft form to the 
Clerk of the Privy Council pursuant to the 
Regulations Act. Under the regulations made 
under the Regulations Act, every regulation 
that is to be published in the Canada Gazette 
is to be examined and approved as to form 
and draftsmanship by the Clerk of the Privy 
Council in consultation with the Deputy 
Minister of Justice. 


Who drafts the regulations? The regulations 
are drafted in the department responsible for 
the administration of the Act authorizing the 
regulations. Fisheries regulations are drafted 
by the Department of Fisheries; food and 
drug regulations are drafted by the Food and 
Drug Directorate, and so on. Usually the par- 
ticular department’s legal officers prepare 
those regulations in draft form and submit 
them to the Privy Council where they are 
passed to the Legal Adviser of the Privy 
Council whom you had before you yesterday. 


This officer is a member of the Legislation 
Section of the Department of Justice. He per- 
forms a liaison duty between the Clerk of the 
Privy Council and the Deputy Minister of 
Justice. Very few departmental solicitors that 
is to say, solicitors in the various departments 
of government, have much training or experi- 
ence in drafting legislation. The result is that 
a great deal of revision falls upon the Privy 
Council’s Legal Adviser with respect to the 
form and draftsmanship under the Regula- 
tions Act. This officer also reviews the draft 
regulations, when received by him, to ensure 
that the regulation will not offend against the 
Canadian Bill of Rights. This function is per- 
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formed at the review stage to save time later 
and to avoid duplication of effort. 


It is not easy to find capable legal officers 
to perform this function. As a matter of fact, 
very difficult to find and train people for the 
Legislation Section at all—the drafting section 
of the Department of Justice—who have the 
requisite abilities, and temperament and 
talent. There is no busier section in govern- 
ment anywhere. There is certainly no busier 
section in the Department of Justice, respon- 
sible for the drafting of every piece of gov- 
ernment legislation I think when you take the 
number of regulations for review drafted by 
other departments you will see what we are 
up against. 


In 1967 there were about 517 regulations in 
draft form presented for examination to the 
Legal Adviser to the Privy Council, who as I 
said is a member of the Legislative Section 
also of the Department of Justice: 517 in 1967. 


In 1968 there were approximately 528 draft 
regulations presented; and in 1969, to date, 
there have been 326. Nearly all of the drafts 
presented by other departments required 
revision or reconsideration as a result of the 
examination by the Legal Adviser. 


The total number of these regulations 
reviewed do not tell the whole story. In type- 
written form the draft regulations may be one 
paragraph or from 50 to 100 pages of very 
complicated technical matter, each one of 
these regulations. I have a number of drafts 
here. I am not going to table them. I just 
want to show by way of demonstrative evi- 
dence—Melvin Belli technique—just what we 
are dealing with. 


Here are regulations relating to gas pipe 
line uniform accounting regulations, and 
there are 145 pages. That is one regulation. 
Here are the similar oil pipeline uniform 
accounting regulations, 88 pages. The fish in- 
spection regulations, 67 pages. All very closely 
drafted, and related to extremely technical 
aspects of government administration. 


Prior to the integration of the departmen- 
tal legal services, the Department of Justice 
officers had very little to do with drafting 
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regulations at all. I have said, the regulations 
are prepared by departmental solicitors in the 
various departments. 


Prior to the Glassco Commission the 
Department: of Justice. had no control over 
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these departmental solicitors. They were re- 
sponsible to the individual Deputy Minister. 
One of the prime recommendations of the 
Glassco Commission was to integrate the legal 
services within the federal government and 
bring them under the control of the Depart- 
ment of Justice, and that is being done, and 
with the exception of one or two departments, 
the integration is complete. In the system 
we envisage there will be certain legal 
officers in every department of government 
under a departmental solicitor responsible, of 
course, to his own Deputy Minister, but also 
responsible to the Deputy Minister of Justice. 


Because these departmental solicitors are 
now being integrated into the Department of 
Justice, more drafting of regulations is being 
done by our officers, in the other departments; 
but it is apparent that we can only apply 
ground rules. We can only try to reduce the 
amount of revision work that is incumbent 
upon the Legislative Adviser to the Privy 
Council and the Legislation Section of the 
Department of Justice. We can do that by 
giving basic training in the principles and 
techniques of legislative drafting to the legal 
officers that we are requiring by integration. 


A program by this purpose was submitted 
by the legal officers of the Legislation Section, 
of the Department of Justice. It calls for 
training seminars on the requirements of 
draft regulations. I have to say to the Com- 
mittee that because of the shortage of staff in 
that Legislative Section the program was not 
started this spring as we had anticipated, and 
it has not started. I am trying to make the 
appropriate submissions for the increase of 
staff. It is my intention to continue to attempt 
to enlarge that Section and to make every 
effort to get these seminars under way. This 
is something your Committee may well want 
to consider. 


When we do succeed in providing the train- 
ing necessary to enable Justice Department 
solicitors who are assigned to other depart- 
ments to prepare regulations in accordance 
with established standards as to form and 


draftsmanship, and in accordance with the | 


Bill of Rights, and any guide lines that may 
arise from the operation of Parliamentary re- 
view machinery, that your Committee may 
recommend, Mr. Chairman, not only would the 


review at the Privy Council level be less oner- | 
ous than it has been in the past, but the 


regulations themselves I believe would be 
more uniform and less likely to offend against 


good drafting practices. I also believe the. 


June 27, 1969 


inadvertent unusual or exceptional use of 
delegated powers could also be avoided more 
easily than they are at present. Also there 


limited to form and draftsmanship. 


To summarize at this stage the role of the 
_ Department of Justice in the preparation of 
_the regulations has in the past arisen from 
_Yrequirements of the Bill of Rights and the 
Regulations Act and neither of these statutes 
gave the Department a very dynamic or posi- 
tive role at the drafting stage. We were 
_reviewing officers. We had very little to do 
with the preparation of the regulations. 


It is my hope, as a matter of fact two or 
three months ago I issued instructions in the 
Department to review this whole process so 
that we would take a more positive responsi- 
bility for the content and form and substance, 
not only of the exercise of the regulation 
‘making power but of the granting of the 
‘regulations making power which I want to 
deal with in a minute. 


* But it is hoped that we would be able to 
play a more positive role through our depart- 
mental solicitors in the future both at the 
Original drafting and in applying control 
guide lines, assuming, of course, that the 
Department can acquire and keep the trained, 
xperienced officers necessary for such a role. 
‘I might just say as an aside there are some 
| awyers around the table here, they may be 
“very experienced counsel. We were talking 
about this before the Committee on Justice 
-and Legal Affairs. You could have a very 
skilled counsel but there is a wealth of differ- 
ence between being skilled counsel and being 
a skilled draftsman. I think in this country 
you could count the skilled draftsman on two 
hands. I think we are fortunate in the federal 
‘Department of Justice to have the majority of 
them in this country, but they are virtually 
irreplaceable. They take years to train, and 
the skills are not acquired easily— 


With regard to the statutory instruments, 
‘Mr. Chairman, as found in your terms of 
‘reference, I would like to make the following 
points: 

1. There should be proper, adequate and 
‘workable machinery for controlling the exer- 
cise of delegated legislation. 
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2. The review machinery should not, 
however, replace the established judiciary in 
ensuring that power is lawfully exercised. 
Indeed, the role of our judiciary must be 
re-inforced in those areas if the citizen is to 


feel confidence in our legislative and judicial 
systems. 


3. A review of delegated legislative power 
after its exercise may not be enough. There 
should be guide-lines available by which one 
can examine, objectively, requests to Parlia- 
ment for the granting of legislative power in 
the first instance. 


Your Committee will be interested in estab- 
lishing a Parliamentary review procedure, I 
should imagine. To our minds that is going to 
be insufficient, if your Committee does not 
interpret its terms of reference in an elastic 
fashion to go to the granting of that power in 
the first place. We would welcome whatever 
guidelines this Committee deemed advisable 
to set up. 


All of these points pose problems that do 
not appear to have been solved in a wholly 
satisfactory manner in any jurisdiction. Per- 
haps in my triple role as Minister of the 
Crown, parliamentarian and lawyer, I may be 
allowed to express my views on the subject. 


It seems clear from the evidence given 
before your committee that nearly everyone 
recognizes the need for some delegation of 
legislative power from time to time. The rea- 
sons that have been given for such delegation 
in the past are relevant and realistic. The 
reasons usually given are: urgency; lack of 
parliamentary time; lack of parliamentary 
knowledge; political feeling; wanting to take 
politics out of politics; and the need to 
experiment with legislation. Parliament 
would be in the position where it could not 
anticipate what the real facts were going to 
be. Let us face it, there is the influence of 
precedent on the solutions proposed by over- 
worked legislative draftsmen. I will comment 
briefly on each of these matters, all but one 
of which has been described in the British 
context by Desmond J. Hewitt in his book 
“The Control of Delegated Legislation.” 


The oldest reason given for the delegation 
of the power to legislate is urgency. Under 
the stress of national emergency or crisis, In 
Canada and elsewhere, much is allowed that 
would not be tolerated in other circum- 
stances, as in the case of war, epidemics, 
strikes, floods, ete. At such times, Parliament 
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recognizes the need to make new laws with 
the speed not always available to Parliament 
and gives a great measure of its power to 
other bodies to enact laws concerning, for 
example, the slaughter of cattle with hoof 
and mouth disease, the control of products 
coming on the market that are hazardous to 
health, or other matters of national concern. 


The second reason given is the lack of par- 
liamentary time. We are all aware of the 
increase in the number of matters coming 
before Parliament and this underlies the 
whole issue of the rules of Parliament now 
before the House of Commons. As govern- 
ment assumes more and more importance in 
the everyday life of the citizen, in trade and 
commerce, corporate affairs, public health, 
public welfare, pension plans, industrial 
incentives, broadcasting, and now languages, 
etc., the time available for parliamentary con- 
sideration of all the myriad details of policy 
must in a great many cases give way to make 
room for the over-riding consideration of gen- 
eral policy on a number of important matters. 
I suppose this is as it should be, but if Parlia- 
ment is to provide the legislative framework 
for dealing with social problems of the 
moment, it must leave the filling out of the 
policy to other bodies by the device of dele- 
gating some legislative powers to those 
bodies. Many of your previous witnesses have 
noted this phenomenon of modern govern- 
ment. 


It is also obvious that while Parliament 
may, within its jurisdiction, be omnipotent, it 
cannot be omniscient. We can be all-powerful 
within the legislative function, but nobody 
pretends that we are all-knowing. For exam- 
ple, Parliament cannot reasonably be expect- 
ed to know what potentially harmful drugs 
are going to come on the market or be 
invented next year. Nor can it always know 
the conditions that may exist within a par- 
ticular industry to which a legislative policy 
may be directed. So the lack of parliamentary 
knowledge or Parliament’s admission that it 
cannot predict all of the varied circumstances 
prompts Parliament to enact general laws 
that must be capable of adapting to a variety 
of different situations and contemporary con- 
ditions to prevent injustice. Such powers to 
make laws must be delegated at times to en- 
able the general policy of a law to be adapted 
to changing circumstances. 


There is a basis for delegated legislative 
power which is related to political feeling, for 
example, where Parliament makes the effort 
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to defuse some area of administration of the 
appearance of political considerations. I think 
this is a contentious matter. It is done by the 
establishment of a board or tribunal, and this 
board or tribunal is given a mixture of 
administrative, quasi-judicial and legislative 
powers. The exercise of these powers, under 
the general policy laid down by Parliament, 
is administered by a non-political tribunal or 
body thereafter. Examples of this approach 
ean be found in the National Energy Board, 
National Transportation Commission, and 
recent broadcasting legislation. 


The feeling is that where administrative 
decisions have a high political content, Parlia- 
ment ought to ensure that politics is taken out 
of those decisions. I am not so sure that this 
really achieves the results that we are trying 
to achieve, because any time there is a choice 
open to an administrator, that is by its es- 
sence a political choice. Where an independent 
board or tribunal is not responsible through a 
Minister of the Crown to the House of Com- 
mons, then I believe Parliament has forfeited, | 
and the people through Parliament have for- 
feited, some of its rights to supervise those 
boards and to supervise the administration of 
government. And I think, although this may — 
be obiter dictum out of my mouth and maybe 
obiter dictum to what your Committee wants — 
to do, Mr. Chairman, it is something I believe - 
that Parliament has to look at very carefully, 
because I think it is fundamental that a 
minister take the heat for every administra- 
tive act of the federal jurisdiction. Some 
minister takes the heat before the House of 
Commons. I will leave it at that, but I do not | 
think that members will have to exercise 
their imagination to gauge my feelings on the 
subject. 

There may also be the situation where a_ 
legislative remedy is required for a public. 
mischief in circumstances where the general 
remedy can be specified but the details of 
implementation must be ascertained from | 
experimenting with the statutory remedy. | 
Such a case arose with the Canada Deposiill 
Insurance Corporation Act. You will recall | 
the power there given to redefine and amplify | 
the meaning of “deposit” under that Act, | 
because despite all the banking expertise we 
were able to get before the Banking and 
Commerce Committee, we could not suffi-; 
ciently or precisely define what a deposit 
was, nor could we even define what the bank- 
ing function was, so we had to leave the very 
essence of that bill, namely deposits, flexible 
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precisely define deposits. 


_ Another reason for the inclusion of a dele- 
‘gated legislative power in a bill—it is more a 
Pcause than a justification—is one that should 
be familiar to all lawyers who have ever used 
a precedent for an application for letters pat- 
ent for the incorporation of a company, or in 
drafting a will or in drafting a mortgage. 
Sometimes the pressure of the moment 
“prompts you to open the drawer of your pre- 
cedents and use that as the basis of your 
draft, and you hope to adapt it to the particu- 
lar circumstance. The same thing happens in 
‘government. If a precedent exists in legisla- 
tion that has not been disapproved by Parlia- 
ment, there is a tendency for it to recur in 
other legislation and to recur in other legisla- 
tion having nothing to do with the original 
statute. Thus a provision in a health Act may 
be used in other bills because it is acceptable, 
joes the job, and is known to the officials or 
aftsman preparing the legislation as not 
having offended the parliamentary scrutiny. 
This is a matter of success breeding that sin- 
cerest form of flattery, imitation. Those of us 
m both sides of the House who have had the 
esponsibility for piloting bills, know that 
when you get in a tough spot and somebody 
sks you about where that clause comes from, 
Bou reply that it is a standard clause, and you 
get away with it. 
4 Once we admit the fact that delegated 
legislation is here to stay in one form or 
another, our concern should be, first, with the 
granting of delegated powers to subordinate 
bodies and, second, with the control of their 


exercise after they have been granted. 


. Dealing first with the granting of such pow- 

ers, I realize that, as I said before, this may 
perhaps be beyond the strict terms of refer- 
ence of this Committee, but it does appear to 
me that if one is concerned with the control 
f delegated powers, one cannot logically fail 
to be concerned’ with the terms on which 
those powers are granted. 


Judicial review is important. Parliamentary 
review, I believe, is important, and you will 

rant to suggest to Parliament how that 
should be done. But those are ex post facto 
amedies. You are chasing after something 
t has been done, and maybe a grievance 
as been caused. There may be an injustice 
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done. I believe you cannot look at those as- 
pects of it unless you look at the granting 


pe and the scope of the granting power 
itself, 


A number of the witnesses who have 
appeared before the Committee have, I be- 
lieve, directed their attention to this relation- 
ship. For example, we were very interested 
in the testimony of Mr. G. S. Rutherford of 
Manitoba who described in some detail the 
principles adopted by the First Standing 
Committee of the Manitoba Legislature on 
Statutory Regulations and Orders, for guid- 
ance in examining regulations and orders 
submitted to that Committee. A careful 
examination of those principles which he sub- 
mitied to your Committee, however, leads 
one to the conclusion that some at least of 
them are really more relevant to the granting 
of delegated powers than to their exercise 
after the event. For example, the first and 
probably the cardinal principle that he sub- 
mitted and which was adopted by the Manito- 
ba Standing Committee is that “regulations 
should not contain substantive legislation that 
should be enacted by the Legislature but 
should be confined to administrative matters”. 
That relates to the granting of power. This 
and other principles mentioned by Mr. 
Rutherford are surely matters that should be 
in the mind of the draftsman at the time he is 
framing the terms of the legislation confer- 
ring authority to make subordinate legisla- 
tion. I do not know how you ean avoid that 
problem. 


Speaking for myself and for the officers of 
the Department of Justice, we would welcome 
this Committee’s views as to the principles 
that should govern the conferring of this kind 
of authority. Given the conflicting pulls of 
policy factors involved in the formulation of 
government legislation, it would be most 
valuable to me and to the Department, both 
for our own guidance and in our discussions 
with other departments, to be able to point to 
specific recommendations carrying the full 
weight and authority of this Committee’s 
judgment and presumably by Parliament if 
these recommendations—as I know they will 
be—are arrived at after a careful study of 
both the principles and the practical consider- 
ations that appear to your Committee to be 
relevant. I will say no more about the grant- 
ing of delegated authority. 


Turning now to the control of the exercise 
of delegated legislative powers after they 
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have been granted, I would suppose that the 
Committee might wish to consider how cer- 
tain kinds of review mechanisms might be 
built into the grant in those cases where pub- 
lic policy requires more than the ordinary 
powers to be granted and the extent to which 
it is practical or desirable to build in such 
mechanisms in any particular case. There are 
now isolated instances in our statutes of some 
kind of resolution being required with respect 
to the exercise of legislative power. The Com- 
mittee should look at the United Nations Act, 
Revised Statutes of Canada 1952 Chapter 275, 
Section 4, the Maintenance of Railway Opera- 
tions Act, 1966-67, Chapter 50, Section 11. 


One or two jurisdictions have built a recog- 
nition of this referral device into their inter- 
pretation acts to enable the device to be easi- 
ly invoked by pro-forma words in those stat- 
utes where it is required. An example of this 
device which was brought to my attention is 
based on the Public General Acts of Northern 
Treland, 1954, Chapter 33, Section 41, as taken 
from a bill drafted in Trinidad and Tobago. 
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I will not read this to you, but I am going 
to leave a copy of this statement with the 
Chairman and you might look at it because it 
is a rather interesting example of using the 
Interpretation Act to refer to pro-forma 
inclusions so that you do not have to spell it 
out in every statute. No doubt you will want 
to consider this aspect of delegated legislation 
in your study. Much time has been devoted to 
an examination of the manner of controlling 
the exercise of delegated legislative power. 
May I say here, in front of this Commit- 
tee, Mr. Chairman, and as emphatically as 
possible, that Parliamentary review of a kind 
that is above partisan politics that represents 
all the parties in the House seems to me most 
desirable if the public interest is to be 
served best. We are in favour of a Parliamen- 
tary review mechanism. 


A review after the fact may be of two 
kinds, judicial or parliamentary. A judicial 
review would be expected to go to the power 
that is exercised and to the manner in which 
it has been exercised; that is, is the power 
legally and validly exercised and has it been 
exercised in accordance with natural justice 
and law? That is a judicial function. One of 
these days I hope I shall be submitting legis- 
lation to Parliament that will strengthen our 
judicial system and broaden the concept of 
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judicial review over the administrative 
process. That is one aspect of but it is no 
substitute. It is complimentary to a Parlia- 
mentary review and it is certainly compli- 
mentary and really cannot work unless the 
granting power is reviewed as well. 


Apart from the matters of validity and 
natural justice, which are matters for judicial 
review, is the consideration of whether a 
delegated legislative power, although lawfully 
exercised—beyond the scope of judicial 
review because it is lawfully exercised—has 


been used in an unexpected, unusual or — 


extraordinary way. It seems to me that any 
review mechanism that might be established. 
with this consideration in mind should, if it is 
to be workable at all, operate in such a man- 
ner as not to raise an issue of confidence 
between Parliament and the executive when- 


ever any disagreement is encountered over | 


the exercise of a delegated power. 


The committee should operate in such a 
way that it does not directly challenge the 
governmental or executive authority or 
involve a matter of confidence as it relates to 
the statute itself. It should be done in such a 
way that it is a non-partisan review without. 
challenge to the executive and not involving 
a matter of confidence. I say this for various 
reasons. One of the obvious ones being that the 


worth of this exercise should bring to the - 


attention of government the transgressions of 
the delegated legislative power. 


If such a review mechanism could be 


devised, it would, in my view, be likely to | 


prove extremely useful in terms of providing 
practical guidelines to officials at the stage 
where proposals for delegated legislation are 


now being developed and it would also serve — 


to reduce the opportunity for or the likeli- 
hood of improper uses of delegated powers. 


Here, again, I want to give the Committee 
our assurance—my assurance and the assur- 
ance of my officials—that we would welcome 
such a result and would co-operate in every 
way necessary to make such Parliamentary 


machinery work successfully. i 
May I say, too, that I would welcome any | 


opporiunity to appear before you again and 
my officials would welcome the opportunity of 
assisting this Committee in any way we may 


be able to do so when you have reached that) 


point in your deliberations where you are! 


considering recommendations and the practi- 
cal application of them both to government 


and to Parliamentary realities... 
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We are available, Mr. Chairman, to come 
back again if we have not stultified you too 
much this morning. When you are closer to 
your conclusions, if you wish to cross-exam- 
ine us on those conclusions, we would be glad 
to appear—and my officials will—because 
after all, the Department of Justice is one of 
its roles is an instrument to assist the carry- 
ing out of policy, Parliamentary or executive, 
and it can do this most effectively if policy is 
consistent and clear and it can do it most 
happily if policy accords with the professional 
sense of the proprieties of law and govern- 
ment and particularly, the rights and free- 
doms of the citizen. 


Anything your Committee can do by way of 
Parliamentary review, coupled kith a broad- 
ening of what we hope we can do in the way 
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‘of broadening judicial review, coupled with 
what we can do by strengthening the 
administrative checks and balances even 
more and anything you can do to redress the 
balance between the citizen and the state I 
think will deserve the thanks of Parliament 
and through Parliament, of the people of 
Canada. 


The Chairman: Our thanks are indeed due to 
the Minister of Justice for this very complete, 
important and, indeed, very powerful state- 
ment. I do not think there has been a state- 
ment made before this Committee which will 
be of: as much assistance to us as this 
endorsement of our aims and interests and 
the help it has given us in detail. 


Some hon. Members: Hear, hear. 


Mr. McCleave: May I follow up the Minis- 
ter’s suggestion, which I think is a very prac- 
tical one. It strikes me that when our counsels 
are preparing our report after our instruc- 
tions to them in August it might be wise to 
‘set up some kind of liaison between them and 
yourself, if you are going to be here, for the 
drafting of the report with the Department of 
Justice. Then if there are points where the 
Department is obviously at variance or 
strongly at variance with whatever instruc- 
ions we gave, these could be reported back 
o the Committee but otherwise as a workable 
olution I think this is perhaps the best way 
of tackling it. 


. The Chairman: I would certainly be pre- 
ared to undertake that, Mr. McCleave. The 
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Minister can inform me who in his depart- 
ment he would like us to keep in touch with 
on this. We certainly will be very pleased to 
take advantage of their assistance at our fur- 
ther thinking about the report. 


Mr. Turner (Ottawa-Carleton): Yes, you are 
free at your own motion, Mr. Chairman, to 
stay in touch with the Deputy Minister, Mr. 
Maxwell or the . Associate Deputy Minister, 
Mr. Thorson either one of whom will be 
glad to offer you their co-operation. 


The Chairman: I do not think we need a 
formal motion on that, although I see we now 
have a full quorum which will enable us to 
have several of the motions we need. I might 
mention that there seems to have been a 
remarkable coincidence of thinking on the 
expanding of our terms of reference as the 
Minister of Justice presented to us strongly 
this morning. Mr. McCleave mentioned it ear- 
lier in the year and I believe Mr. Hogarth did 
as well. I have been thinking about it myself 
and I just had a call from the House Leader 
saying that he is prepared to move into the 
House today, if he has the concurrence of the 
other parties, for the expansion of our terms 
of reference along the lines that we have 
been thinking of. If this is agreeable to 
members of the Committee I do not think we 
will then need a motion on that either but the 
House Leader will arrive later in the day to 
take care of that problem. 


Mr. McCleave: Is this in line with the docu- 
ment that we had circulated and we have all 
looked at? 


The Chairman: Yes. Just while we have a 
pause here, I might ask the Committee if they 
would be prepared to move that the statistical 
summary filed by the Privy Council yesterday 
and the recommendations to the Governor in 
Council, which was also filed with us yester- 
day, be appended to yesterday’s proceedings. 


Mr. Gibson: I so move. 
Some hon. Members: Agreed. 


The Chairman: We then can proceed to 
some discussion on the basis of the Minister’s 
statement and other matters which we may 
wish to raise with the Departmnt of Justice. 
Do you have your hand up Mr. McCleave? 


Mr. McCleave: I did but I was just raising 
my cigarette. I have questions but I will wait 


a moment. 
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The Chairman: I believe our counsel had 
several questions which they wanted to 
address to the Department so perhaps I will 
begin with them. Dean Pépin? 


Dean Gilles Pepin (Counsel to the Commii- 
tee): Everybody knows the definition of the 
word “regulation” in the Regulations ANC ba isk 
covers regulations made by the Governor 
General, by the Minister, by the Treasury 
Board, Crown corporations, boards, commis- 
sions and a lot of administrative authorities. I 
would like to read the English version, not 
the English translation, the English version 
Section 4 of the regulations made under Sec- 
tion 9 of the Regulations Act reads: 


“Two eopies of every proposed regula- 
tion...”. and by regulations it means the 
regulations mentioned in Section 9 under the 
Regulations Act, regulations made by the 
Governor General, Ministers, Crown Corpora- 
tion, boards and commissions. 

Two copies of every proposed regulation 
shall before it is made be submitted in 
drati form to the Clerk of the Privy 
Council who shall in consultation with 
the Deputy Minister of Justice examine 
the same to insure that the form and 
draftsmanship... 


In French it reads, “la rédaction du texte”. 


_..the form and draftsmanship thereof 
are in accordance with the established 
standards. 


I would like to know what that expression 
means “form and draftsmanship”. Does this 
expression allow the Privy Council in consul- 
tation with the Deputy Minister of Justice to 
control the policy of the regulations, the con- 
tent of the regulation, the legality of the 
regulation. I want to say again that the regu- 
lations in question under Section 4 are the 
regulations made by the Governor General, 


Ministers, Crown corporations, boards and 
commissions not only the ministerial 
regulations. 


Mr. Beseau: The regulations submitted for 
approval as to form and draftsmanship in 
accordance with established standards are 
only those within the meaning of regulations 
as defined in the Regulations Act. There are a 
number of Crown corporations and govern- 
ment agencies not required to submit regula- 
tions ‘for approval as to form and 
draftsmanship. 


As far as form and draftsmanship is con- 
cerned, this has been interpreted as not 
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including matters of merely form but also it 
goes to the legality of the regulations being 
proposed by the various departments. That 
would be the most important function to 
insure that the regulations fall within the 
powers delegated by Parliament. To that 
exient it extends beyond form and drafts- 
manship and includes the authority under 
which the regulations are proposed. 


Dean Pepin: Not the policy? 


Mr. Beseau: It is very seldom that I get 
involved in matters of policy. Sometimes the 
two merge very closely together and it would 
only be in a rare case that I would ever say 
anything about the policy involved in 
regulations. 


Dean Pepin: I have here an article by Mr. 
E. A. Dreadger. I would like to read just a 
paragraph of it. It appears in the Administra- 
tive Law Review of the American Bar 
Association, Volume 19 page 132: 


The regulations under the Regulations 
Act require every regulation making au- 
thority to submit a copy of every 
proposed regulation in draft form to the 
Clerk of the Privy Council, who is 
required, in consultation with the Deputy 
Minister of Justice, to examine it and to 
insure that the form is in accordance 
with established standards. This is done 
by the respective officials, and an officer 
of the Department of Justice is sta’ioned 
in the Privy Council Office for this and 
other purposes. The Privy Council Office 
may raise question of policy, and the Jus- 
tice Department may raise legal matters, 
both as to form and substance. 


Is this not correct? 


Mr. Beseau: When you say both as to form 
and substance, the matters of substance I 
would raise would not be related directly to 
policy but the manner in which they are try- 
ing to convey the intent which they want to 
put across in the regulations. So to that 
extent I do get involved in matters of sub- 
stance. If they set forth a scheme whereby 
they are going to make regulations and it is 
obvious they are leaving loop-holes in the 
regulations I will go into policy to that 
extent, to try to get these holes filled in so to 
speak. 


e 1000 


Dean Pepin: My next question is a long one 
and I would like to ask it in French, if you do 
not mind? 


June 27, 1969 


Mr. Beseau: No. 


[Interpretation] 


M. Pepin: There is a lot of discussion in 
Canada about the problem of finding out 
whether a regulation is a law, an act of Par- 
liament. The jurisprudence is not unanimous 
on this matter. In the Leroy vs Singer case, 
the Supreme Court said that for the purposes 
of the enforcement of the Criminal Code, a 
regulation is not a law. In the dismissal of the 
Japanese case, the Judiciary Committee of 


_ the Privy Council said that a regulation, to all 


practical purposes, is a law. 


Thus, there are different contradictory judg- 
ments on the same matter and this has rath- 
er quite important implications with respect 
to the problem of judicial notice especially of 
regulations. Before the adoption of Section 3 
of the Regulations Act, this matter came, so 
to speak, under the Canada Evidence Act, 
and jurisprudence for the first time was not 


_ consistent on this matter; is the judge sup- 


~ posed 


to take judicial notice of the 


regulations? 
In 1950, Parliament adopted the Regula- 


_ tions Act, Section 8, and I should read this 


clause, it would be practical. 


8. (1) A regulation that has been pub- 
lished in the Canada Gazette shall be 
judicially noticed. 


I think it is also important to read clause 2: 


(2) In addition to any other mode of 
proof, evidence of regulation may be 
given by the production of the Canada 
Gazette purporting to contain the text 
thereof. 


| So, since the adoption of this Regulations Act, 


there were at least three judgments and the 
last one, as far as I know is that of Regina vs 
Mahaffey, which is reported to 1961, 36WWR, 
Western Weekly Report, page 265, and I 
would quote a passage of this decision of the 


_ judge, he said this: 


| 


1 


. 
fag 


[English] 

Unless publication in the Canada 
Gazette is dispensed with as provided for 
in paragraphs (a) and (b) of subsection (3) 

of Section 6 proof of publication is 
required in addition to proof of a 
regulation... 


[Interpretation] ’ 
And I don’t want to be too long on this point, 


h 
i 


‘but I want to put this question: we find in 


‘federal acts certain clauses stating that the 
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judge is supposed to know the regulations, 
for instance in the Bankruptcy Act. In the 
Extradition Act. There is also clause 687 of 
Criminal Code that states that the judge is 
supposed to know: 
Proclamations, decrees, rules, regulations 
and administrative statutes. 


For the purposes of the Criminal Code, it 
seems the judge is. supposed to know the regu- 
lations. And if I read clause 8 as interpreted 
by the judge in the Mahaffey case he is sup- 
posed to be aware of the published regula- 
tions and the lawyer is obliged to supply proof 
of this publication. This seems to me to be an 
exception to the principle that the judge is 
supposed to take judicial notice of the regula- 
tions. So, this is my question now. What does 
it mean for the Department of Justice, what 
kind of interpretation it gives to clause 8 of 
the Regulations Act? Is the judge supposed or 
not to take judicial notice of the regulations? 
In order to put my question within the scope 
of the intervention of the Minister of J ustice, 
the citizen is supposed to know the regula- 
tions, but, what about the judge? I think that 
jurisprudence is inconsistant on this and it 
seems to me that clause 8 did not end the 
discussions. What does the Minister of Jus- 
tice have to say on this matter? 


Mr. D. S. Thorson, Q.C. (Associate Deputy 
Minister of Justice): May I ask a clarifying 
question? Are you trying to strike at the dis- 
tinction between whether the judge is sup- 
posed to know the content of the regulations, 
or whether he is obliged as a matter of law to 
take judicial notice of a regulation that has 
peen gazetted? 


Dean Pépin: Yes. 
Mr. Thorson: Well the latter... 


Dean Pépin: I think he should take judicial 
notice. Section 8 seems to say that the judge is 
supposed to take judicial notice of all regula- 
tions that come under the Regulations Act 
and that are published. 


Mr. Thorson: Yes. 


Dean Pépin: But do you have to prove the 
publication of the regulation? 


Mr. Thorson: Oh, no. The Canada Gazette 
is the official gazette of Canada, and notice of 
that fact must be taken. 


Dean Pépin: Therefore you do not have to 
prove the publication of the regulation. I will 
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read it again. That is what the judge said in 
the Mahaffey Case. 

Unless publication in the Canada 
Gazette is dispensed with as provided for 
in paragraphs (a) and (b) of Subsection 
(3) of Section 6 proof of publication is 
required in addition to proof of a 
regulation... 


Mr. Thorson: I think I see what you are 
geiting at now. As a practical matter, I think 
you would have to establish that the regula- 
tion had in fact been published in the Canada 
Gazette in order to be able to invoke Subsec- 
tion (1) of Section 8 of the Regulations Act, 
and in order to establish the basic premise on 
which the requirement to take judicial notice 
of a regulation depends. 


Mr. Turner (Ottawa-Carleton): That would 
only go to judicial notice. 


Mr. Thorson: Yes. 


Mr. Turner (Ottawa-Carleton): It would 
still be open to other methods of proof, and 
then you have to fall back on Section 6 of the 
Regulations Act. Section 6 reads: 

6. (1) Every regulation shall be pub- 
lished in English and in French in the 
Canada Gazette within thirty days after 
it is made. 

(2) A regulation-making authority may 
by order extend the time for publication 
of a regulation... 


That is interesting, is it not? 
_..and the order shall be published with 


the regulation. 
(3) eee 


This is the one that you want to look at. 


(3) No regulation is invalid by reason 
only that it was not published in the 
Canada Gazette... 


I will leave it at that for the moment. The 
regulation is not invalid because it has not 
been published. Therefore it does not have to 
be published to be proved, but it cannot be 
accepted as judicial notice unless it has been 
published. That is the first point. 


Then you go on when you are dealing with 
a criminal offence: 
...but no person shall be convicted for 
an. offence consisting of a contravention 
of any regulation that was not published 
in the Canada Gazette... 


Then you have your two exceptions. There- 
fore in a criminal matter, not only do you 
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need it published for judicial notice, but you 
need it published for reason of a conviction, 
because—this gets down to your point—is a 
regulation a law or is a law a regulation? 
Ignorance of a law is no excuse, but igno- 
rance of a regulation is an excuse unless it 
has been published, in a criminal matter. 


Dean Pépin: I would like to read Article 
687 of the Criminal Code. 


An hon. Member: All right. 
Dean Pépin: I have the French version. 


[Interpretation] 


No order, sentence or other procedure 
must be annulled, or set aside, and no 
defendant must be dismissed for the sim- 
ple reason that no proof was given 

a) of the proclamation of a proclama- 
tion or decree of the Governor in Council 
or of the Lieutenant-Governor in Council; 


b) of rules, regulations or administra- 
tive statutes established by the Governor 
in Council according to a statute of the 
Parliament of Canada or by the Lieuten- 
ant-Governor in Council under a law of 
the legislature or of the province; or 


c) of the publication of the Gazette of 
Canada or the Official Gazette of the 
province of a proclamation, rule, decree, 
regulation or administrative statute. 


Publication is not necessary. 


Proclamations, orders, rules, regulations 
and administrative statutes mentioned in 
paragraph (1) and their publication are 
recognized for all legal purposes. 


There again, it is not clear. It is ambiguous. 
My question is this: in some federal acts, it 
seems that it is said that the judge is sup- 
posed to take judicial notice of regulations, no 
matter whether they have been published or 
not, whereas in the Regulations Act, the mat- 
ter of publication takes an enormous impor- 
tance and, when you have to prove the publi- 
cation, will the rule of the best proof apply 
here? You will have, I think to produce the 
Canada Gazette. If you have to show proof of 
publication, do you not in fact prove the exis- 
tence of the regulation? Because to prove a 
regulation is to table the Canada Gazette; to 
prove the publication of a regulation is to 
table again the Canada Gazette. 
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In other words, I wonder if, the present 
state, of the jurisprudence, it would not be 
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valuable to change the Regulations Act, to 
say once and for all that the judge is sup- 
posed to know the Regulations. Since every- 
one agrees that Regulations are certainly, if 
not more important at least, as important as 
the Laws. I believe that the matter should be 
settled, once and for all, as to whether the 
judge should know the Regulations or not. I 


wanted just to state this problem this 
morning. 
[English] 
Mr. Turner (Ottawa-Carleiton): We had 


some discussion in another forum of possible 
conflict between that Article in the Criminal 
Code and Section 8 of the Regulations Act; 
there is some jurisprudence on it. It depends, 
of course, on the authority under which the 
regulation is made as to whether the Regula- 
tions Act applies or the Criminal Code 
applies. It may be that we will take a look at 
that again and see whether the situation is as 
you describe it. I want to suggest to you, 
though, the fact that a judge can take judicial 
notice, does not mean the judge is presumed 
to know the regulation. 


Mr. Pepin: No. 


Mr. Turner (Ottawa-Carleton): Judicial 
- notice means that counsel can draw it to his 
~ attention without proof. 


Mr. Pepin: Yes. I have one last question, if 
I may. I would like to read Section 7 of the 
- Regulations Act: 

, Every regulation shall be laid before 
Parliament within fifteen days after it is 
published in the Canada Gazette or, if 
Parliament is not then in session, within 
fifteen days after the commencement of 
the next ensuing session. 

So just the regulations that are published 
are laid before Parliament, not the other 
ones. It is a condition of the laying before 
Parliament that the regulation has been 
- published. 


Mr. Turner (Ottawa-Carleton): Are you sug- 
"gesting that if we did not publish it in the 
) Canada Gazette, we would not have to lay it 
before Parliament? We are bound under Sec- 
_ tion t to publish it in the Canada Gazette. 


taal 


Mr. Pepin: Yes, but there are many regula- 
tions that are not published, as you know, 
and that means that those regulations do not 
have to be laid before Parliament. 


| 
i 


Mr. Turner (Ottawa-Carleton): That is cor- 
rect. You are suggesting that we ought to 
consider at the tabling provision, whether or 
not it has been published. 


Mr. Pepin: Yes, and I would like to know 
what is the procedure to lay a regulation 
before Parliament. 


Mr. Turner (Oittawa-Carleton): I had better 
walsh myself. Who would like to speak to 
that? 


The Chairman: We have the benefit of hav- 
ing Mr. Cross from the Privy Council with us 
and we will be very pleased to have him give 
the answer to that question. 


Mr. Turner (Ottawa-Carleton): I might say, 
by interjection, no one would like to do away 
with the regulations power more than Mr. 
Cross. 


Mr. J. L. Cross (Assistant Clerk of the 
Privy Council, Privy Council Office): The 
hon. Donald Macdonald tables the Gazette as 
required under the Regulations Act. 


Mr. Turner (Ottawa-Carleton): What hap- 
pens, though? 


The Chairman: Is it the whole Gazette that 
is tabled? Is each issue of the Gazette tabled? 


Mr. Cross: Each issue of the Gazette and 
the index as they are published, as required 
within the 15 days. 


Mr. Turner (Oittawa-Carleton): How does 
an ordinary member of Parliament know it 
has been tabled? 


Mr. Cross: Through Votes and Proceedings. 


Mr. McCleave: At the tail end of Votes and 
Proceedings reference is made to the ques- 
tions and new things that are raised by 
members. 
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Mr. Turner (Ottawa-Carleton): I want to get 
this on the record. 

Mr. Cross: It is by Votes and Proceedings 
yes. 


Mr. Turner (Ottawa-Carleton): Then, hav- 
ing seen it in Votes and Proceedings, a mem- 
ber can get a copy of the regulation that has 
been tabled from the Clerk of the House? 


Mr. Cross: That is right. 


Mr. McCleave: That is the part of Votes and 
Proceedings that nobody reads. 
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The Chairman: Mr. Gibson has a question. 


Mr. Turner (Ottawa-Carleton): Does that 
appear in the abbreviated copy? 


Mr. Gibson: At the risk of seeming 
extremely inquisitive, what physically hap- 
pens to the tabled copy? Where does it actu- 
ally go? Is it placed right in a section of the 
library or where does it go? 


Mr. Turner (Ottawa-Carleton): Do you ever 
see them again, Jack? 


Mr. Gibson: Where could you find it if you 
were to look for it in the library? 


Mr. Cross: I think an official from the 
House of Commons could explain that better 
than I. 


The Chairman: Mr. Beaudoin, the Assistant 
Parliamentary Counsel is here and he will 
speak to that. 


Mr. G. A. Beaudoin (Assistant Parliamen- 
tary Counsel): We have a section in the House 
called Parliamentary Returns from where you 
may obtain or consult a copy anytime. 


Mr. Gibson: That still does not satisfy my 
naive curiosity. I want to know where it goes, 
physically. 


An hon. Member: In the basement of the 
Centre Block. 


Mr. Beaudoin: Physically, the Parliamen- 
tary Returns Office is on the first floor of the 
House of Commons. Mr. J. F. Cooke is in 
charge of this section and he comes under the 
direction of the English Journals. 


Mr. Gibson: Thank you. 


The Chairman: Perhaps while we still have 
our full quorum, there is one more motion 
that might be made which should be made 
now. 


Mr. McCleave: I think the one the Clerk 
has given to me is the one to which you refer, 
Mr. Chairman: 

That a list of documents filed as exhibits, 
this list to include the departmental 
answers to the questionnaire received to 
date, be printed as an appendix to this 
day’s proceedings. 


The Chairman: Thank you, Mr. McCleave. 
Are you so moving? 


Mr. McCleave: Yes, sir. 
Motion agreed to. 
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The Chairman: Mr. Hogarth. 


Mr. Hogarth: Mr. Turner, I have a question 
arising from your original remarks. When I 
first sat on this Committee, I had an idea that 
there should be a special division of your 
Department or your drafting division should 
be expanded so that all the regulations of all 
the ministries of the government could be 
drafted there. 


From your remarks you have led us to 
believe they are still going to be drafted in 
the departments by solicitors who are in close 
association or even under your Department 
and, presumably, they will be doing other 
things, too, for their various departments. 
You must have considered the first idea of 
bringing all of them into your Department as 
opposed to dispersing them among the depart- 
ments of the government. I wonder what led 
you to the policy decision to do it the way 
you have suggested. 


Mr. Turner (Ottawa-Carleton): The admi- 
nistrative and technical expertise required is 
probably more essential than the legal aspects 
required. Therefore, it is certainly more prac- 
ticable and probably more efficient to have it 
done in the individual departments. 


That does not take anything away from the 
proposition that I believe that at an earlier 
stage the departmental solicitors now respon- 
sible to us should be given guidelines in 
drafting and in the form and content of the 
regulation so the the review process becomes 
less onerous and less retroactive—I mean 
chasing something after it has been done. 
Also, I think it would be helpful if the 
Department of Justice were given guidelines, 
as a member of the executive, as to what 
guidelines should be available in the drafting 
of statutes which confer or grant the power. 
Armed with a better idea of the scope of 
granting the delegated power and _ better 
equipped to draft it so that its exercise is 
within proper limits, then I think it would be 
safe in those circumstances to leave it with 
the solicitors in the departments concerned 
because of the heavy administrative, expert 
and technical advice needed in the drafting of 
those regulations. 


You see, regulations really relate more to: 
policy than they do to law and it is because: 
of the high policy content that we feel this is 
the best way of handling it. Do you want to. 
add anything to that, Mr. Thorson? 
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Mr. Thorson: [ might merely add, Mr. 
Turner, that part of the problem, of course, is 
that many of these regulations—take for 
example the regulations that are proposed 
almost on a daily basis by departments such 
as Transport—are extremely technical in 
their nature. We have long thought that it 
made a certain amount of sense to insist that 
the basic drafting of those highly technical 
regulations occur within the Department of 
Transport—to follow through on my earlier 
example—with the lawyers working very 


_ closely with the people responsible for the 
administration. This seems to us a more 


efficient way of attempting to do it rather 
than proceeding as we do with a bill for the 
government. 


Mr. Hogarth: That answers my question 
very well. The next question on my mind is 
that you speak of the Department getting 
guidelines. I take it you are suggesting there 
should be some amendment to the Regula- 
tions Act that sets forth the broad general 
principles upon which any regulation shall be 
drafted. 


Mr. Turner (Ottawa-Carleton): I am not 
suggesting an administrative procedures code 
or anything that has to be incorporated in the 
Regulations Act. I think there is a lot of dis- 
pute within the profession and in the academ- 
ic branch of the profession as to whether the 
administrative procedures code is the best 
way of doing it. I am suggesting that this 
Committee may well want to set forth some 
general guidelines of what Parliament 


believes the proper limitation of the granting 


of the power and the exercise of the power 


should be. Armed with that, the Department 


a 


of Justice, the Minister of Justice, would 
have far more leverage within the executive 
branch than perhaps he has had in the past. 


Mr. McCleave: Can I ask a supplementary 
to Mr. Hogarth’s question? This was the ques- 


tion I was going to raise. Do you suggest that 
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these guidelines, Mr. Turner be not the con- 
ferring of powers. What technique would you 
suggest to the Committee that we use; simply 
to make a recommendation in the report but 
not to suggest it be set forth in the statute? Is 
this the idea? 


Mr. Turner (Oitawa-Carleton): Yes, I think 
because of the infinite variety of regula- 


tions; because of the infinite variety of the 


fp 


circumstances under which regulations are 


imposed; because of the infinite variety of the 
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statutes to which they relate, I believe that a 
statutory solution is perhaps not the best 
solution at this stage, and that is my view. 
We are reviewing this whole matter within 
the Department of Justice of whether we 
should have an administrative procedures 
code. However, there are aspects that are 
rather inflexible and I am not satisfied per- 
sonally that this is the solution. 


Mr. McCleave: We had from our Privy 
Council witness though yesterday the fact 
that he thought there were areas—the 
Department of Transport I think was _ his 
example—where what seemed to him to be 
regulations were being passed by this con- 
tinuous 31-day manual, or a manual issued 
every 31 days in the air traffic safety field 
and yet it seems to me that the Department 
of Justice, or its lawyer in the Privy Council 
does not have a chance to get their hands on 
that document. This, I think, would be a 
problem to us. 


Mr. Turner (Ottawa-Carleton): That is 
right. This is the difficulty both in internal 
review; it will be the difficulty in Parliamen- 
tary review, and certainly the difficulty in 
judicial review. We are always chasing after 
the fact, which is why we suggest the guide- 
lines both at the granting stage within the 
scope that the statutes of the Parliament of 
Canada ought to be limited. Also guidelines 
within which that power ought to be exer- 
cised. So we could nip some of these prob- 
lems in the bud. 


Mr. Hogarth: Cannot that be done within 
the scope of your own Ministry? My point is 
that—I am just throwing this in for the pur- 
pose of discussion—could we not provide in 
the Regulations Act that all regulations shall 
be approved by the Minister of Justice, and 
you make the guidelines? They are obviously 
impossible to make in a broad general way? 


Mr. Turner (Ottawa-Carleton): What hap- 
pens in practice at the moment is that there 
is within every executive branch of every 
government, I assume, the urge towards 
efficiency, and against it the feeling of pre- 
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serving civil rights and the citizen’s rights of 
appeal and so on. It is quite natural for a 
deputy minister of an operating department 
to want to extend the administrative authori- 
ty of his ministry as widely as possible. There 
are also—and this we have to combat— 
around any table of ministers, I suppose in 
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any type of government, those who favour 
efficiency and who would prompt rather wide 
delegation and those who are concerned about 
the extent of that delegation because of what 
it does to the ordinary citizen. 


Depending on the government, depending 
on the time and depending on the shifting 
alliances within the government, often one 
minister will support another in a particular 
aspect of a discussion because he knows he 
has a wider power and he is going to try to 
get through in two weeks. So I am just sug- 
gesting to the Committee that it would be 
helpful to the Minister, and the Department of 
Justice, if he could point to Parliamentary 


support. 


Mr. Hogarth: At the same time it appears 
to me to solve the problem ‘properly he would 
also have the power to veto. 


Mr. Turner (O!tawa-Carleion): Yes, should 
a Minister of Justice have the power to veto? 
I am a member of the executive. I am just 
one of the members of the executive. I might 
say there have been more clashes in recent 
months on this particular subject than there 
have been in the past because I intend to 
exercise my responsibilities in this respect in 
the statutory umbrella and in the regulatory 
framework in a rather more positive way 
than I think has been the tradition in the 
Department of Justice. 


Mr. McCleave: Could I follow-up this point 
because I think our friend I am... 


Mr. Turner (Ottawa-Carleton): But I am 
not winning all the battles. 


Mr. Hogarth: You have not lost any to me 
yet. 


Mr. Turner (Ottawa-Carleton): Mr. Hogarth, 
I want to say that after this session is over I 
will carry bruises and scars that will be with 
me the rest of my life. 


Mr. McCleave: I think Mr. Beseau made a 
very strong point though. He suspected this 
manual was regulation and he was met with 
the answer that it was not regulation, so per- 
haps not to have the power of veto as sug- 
gested by Mr. Hogarth, but at least the power 
to haul it in and look at it and say, “No, by 
gosh, you people are working in the field of 
regulation by issuing this manual every 31 
days and it has to conform with the proce- 
dures both under the Regulations Act and the 
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Canadian Bill of Rights, and that is all there 
is to it.” I think that is where our witness put 
his finger on something of the grey area 
where if we are to do our duty, I think we 
have to suggest some greater power for the 
Minister of Justice to satisfy himself, that 
either these things are regulations or not and 
it cannot be left up to the departments them- 
selves to do that. 


Mr. Turner (Ottawa-Carleton): I think it 
would be worth contemplation by the 
Committee. 


Mr. Hogarth: You said you would assist us 
further, would you care to draft some recom- 
mendations to this Committee as to what 
those broad general guidelines might be so 
far as your Department is concerned? 


Mr. Turner (Ottawa-Carleton): As I said in 
my opening submission, we would be 
interested to see what the Committee pro- 
poses by way of recommendations. I had not 
dared to trespass upon the rightful preroga- 
tive of the legislative branch of the 
government. 


Mr. Hogarth: That is a novel approach, but 
I think that we would be gratefully assisted 
in the light of the experiences you have just 
mentioned if we could have tabled before us 
a series of recommendations. I am not saying 
that we would accept them or not but we 
might have a good look at them because they 
would reflect directly the practical problems 
you have had. 


Mr. Turner (Ottawa-Carleton): Could we 


think about that? 


Mr. Hogarth: I just want to continue this 
for a moment because you went on to say that 
you were rather anxious to see a non-partisan 
parliamentary review system, or this is one of 
your suggestions and frankly if that ever hap- 
pens in the Parliament of Canada, it will be a 
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novel situation. I cannot see how you can get 
a non-partisan parliamentary review. You 
might as well have a direct judicial review 
because where one party might wish to res- 
trict the implementation of policy, they would 
take a restrictive view of certain regulations 
that have been passed, whereas, another 
party might want to expand it and they will 
take a broad view. It will again be putting 
politics back into politics where perhaps it 
belongs.- 
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Mr. Turner (Ottawa-Carleton): I am all for 
_ that. I am all for politics being put back into 
_ politics because I have said that any decision 
involves a political choice. That political 
choice, where possible, should be made by 
somebody who takes the heat and is available 
and responsible to the Parliament of Canada. 
What I meant by a non-partisan review per- 
; haps would have been better expressed by all- 
party review, but what I wanted to avoid— 
and my suggestion was that the Committee 
ought to try to avoid—a situation where this 
parliamentary review of a regulation would 
h so call into question either the statute under 
which the regulation was made or the regula- 
; 
f 


_ tion itself as to make it a matter of confidence 
_ in the House. I think it would be very unwise 
for a parliamentary review committee to put 
itself in a position where it was challenging, 
by way of confidence, the government of the 
day. 


Mr. Hogarth: I see. 


. Mr. Turner (Ottawa-Carleton): The reason 
. is that we want to try to get results, and if 
_ the review committee of Parliament is to flirt 
: with confidence, then the government of the 
_ day is going to tend to challenge the findings 
of that review committee. Mr. Thorson points 
out to me that the government will become 
defensive. I would like to see the government 
co-operate, and therefore I think the findings 
of a review committee ought to be beyond 
confidence. 


a 


_ Mr. Hogarth: One last question. Did I take 
bit correctly from your remarks that your 
ministry is not satisfied with the present 
procedures available to the public to attack 
regulations such as by prerogative writs, 
declaratory judgements? 


_ Mr. Turner (Ottawa-Carleton): If that is so, 
_ we are unsatisfied. 


__ Mr. Hogarth: I take it that you would look 
forward to a recommendation that certain 
procedures be expanded if possible so that 
more means of attacking these regulations 
could be made available to the public? 


Mr. Turner (Otftawa-Carleton): Yes we 
would. I think, and the Department agrees 
with me, which is not unusual, but not 
inevitable... 


_ Mr. Hogarth: Sometimes vice versa. 


Mr. Turner (Ottawa-Carleton):. . that there 
ught to be a three-pronged attack in favour 
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of the citizen against the administration. 
First, an improvement of the methods, speed 
and scope of judicial review through the 
courts against administrative tribunals and 
quasi-judicial boards. Second, an improve- 
ment of parliamentary review machinery 
such as would fall within the terms or expand 
the terms of reference of this Committee. 
Third, an improvement in the administrative 
machinery itself, in the granting at a statutory 
level and in the exercise at a regulation level 
of the administrative delegating function 
itself. I think all three are necessary. I think 
the first two tend to be ex post facto. They are 
chasing grievances. They are chasing some- 
thing that happened. So it is essential that at 
the drafting stage, at the preparation stage, 
we improve our machinery and guidelines for 
the preparation of federal statutes and for the 
exercise of regulations under those statutes. I 
think it is a three-pronged attack, and 
anything this Committee can do to advance 
those areas within what you interpret to be 
your terms of reference is just fine with us. 


The Chairman: Mr. McCleave. 


Mr. McCleave: The Minister has made com- 
ment on the first of the guidelines, but there 
are others. These are the guidelines in Sas- 
katchewan, Manitoba, in the United Kingdom 
and other jurisdictions. Does the Minister or 
the Department think that the ones we have 
had before us are workable, or that some are 
unworkable or unnecessary? Do you have any 
particular thoughts on those? 


Mr. Turner (Ottawa-Carleton): Yes. Let us 
just go right through them. I have Mr. 
Rutherford’s guidelines here, such as applied 
by the standing committee in Manitoba. 
First, the regulations should not contain sub- 
stantive legislation. 


Mr. McCleave: This point you have dealt 
with already. 
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Mr. Turner (Ottawa-Carleton): Yes, 
agree. But we have a qualification here. 


We 


Mr. Thorson: Like almost all general prin- 
ciples, there must and always are qualifica- 
tions. If you think of the body of substantive 
law right now, you will appreciate that there 
are, under many of our laws, most important 
areas that are left to be dealt with by regula- 
tion. I would mention, as an example, the 
regulations under the Aeronautics Act where 
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virtually the entire body of the law relating 
to aerial navigation in Canada is found. I 
would mention also, as an example, regula- 
tions such as those made under the Income 
Tax Act, those relating to capital cost allow- 
ances which are currently the subject of the 
budget of the Minister of Finance. These are 
most important matters and they are left to 
be dealt with by regulation. I am not sure 
that a general principle, which may be a very 
sound general principle, can be applied uni- 
formly without any exceptions in all 
instances. That is really the point we wanted 
to make. 


Mr. McCleave: Yes, but I suppose in those 
cases, Mr. Thorson, that Parliament walked 
in with its eyes wide open and was very 
careful to frame a rather broad power of 
reference because of the highly technical 
nature of these two fields. 


Mr. Thorson: Yes. I think that is true. In 
the case of the Aeronautics Act, for example, 
that Act goes right back to the stage shortly 
following the time when the Privy Council 
determined that Parliament had exclusive 
legislative jurisdiction in relation to the sub- 
ject matter of aeronautics. The industry was a 
very new one in those days. There was very 
little parliamentary experience with aerial 
navigation which is the constitutional subject 
matter, and as a result of this I think the 
Parliament of the day, back in the early 1930s 
I believe, which was the date of the 
Aeronautics Act, determined that really the 
only way they could sensibly cope with the 
subject matter was to provide a very broad 
umbrella for the establishment of particular 
rules by the Minister with the approval of the 
Governor in Council. 


Mr. Turner (Ottawa-Carleton): We are not 
going through this specifically, Mr. McCleave. 
I think we are in general agreement with 
what Mr. Rutherford said here. As Mr. Thor- 
son has pointed out, there will be exceptions. 
There will be policy reasons whereby the 
particular regulation may not meet the crite- 
ria completely as set forth here. But in that 
event the onus should be on the Minister 
responsible to justify why the principles are 
not met. Some of these regulations are close 
to motherhood. 


_Mr. McCleave: And against forest fires run- 
ning wild. 


- ‘Mr. Turner (Oittawa-Carleton): Yes. Gener- 
ally speaking, I agree with him. The burden 
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ought. to be on the Minister whose statute 
does not meet them to explain to a committee 
why. 


Mr. McCleave: Thank you. 
The Chairman: Mr. Morden. 


Mr. J. W. Morden (Assistant Legal Council 
Advisor): Mr. Chairman, I would like to deal 
with the subject of preparation of enabling 
legislation in the Department of Justice, and 
certain criteria, if any, that may be applied. 
What considerations are taken into account as 
to the subordinate law-making body? For 
example, what choice leads to the Governor 
in Council, as opposed to the Minister, as 
opposed to say a government board or com- 
mission that may be operating in that area? I 
think a review of the legislation indicates that 
in most cases it is the Governor in Council. 
What determines that decision? 


Mr. Turner (Ottawa-Carleton): I would like 
to ask Mr. Thorson to speak on that. 


The Chairman: Mr. Thorson. 


Mr. Thorson: I think the simplest answer 
that I can give you is that this is a matter of 
judgment in each individual case. I think you 
are correct again in stating that in most stat- 
utes the power to make subordinate legisla- 
tion is conferred upon the Governor in Coun- 
cil as being the most reasonable and responsi- 
ble body to perform that function. This will 
be particularly true, where, for example, the 
substance of the regulations have substantial 
policy implications. 
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If on the other hand we are talking about 
regulations that are purely technical—I have 
in mind now the sort of thing dealing with air 
navigation orders, orders that are made relat- 
ing to the use of prohibited air space for very 
limited periods of time, for example, for air 
force manoeuvres—that is the sort of thing 
that we would normally regard as being not 
properly for the Governor in Council but a 
matter for the Minister to make orders about. 
One will appreciate that there is often a bal- 
ance of convenience involved here, that it is 
somewhat more difficult to obtain readily, and 
quickly where necessary, regulations by the 
Governor in Council. It is perhaps more 
expeditious, where the subject matter is of 
that nature, to provide that the Minister may 
make the regulation in question. 


You mentioned the matter of boards and 
tribunals of various kinds in terms of being 
_ the recipients of legislative power. That, I 
_ think, opens up quite a different kind of sub- 
_ ject matter. I am sure that you appreciate 
that it does. That has to do really with the 
degree to which the prime responsibility 
ought not to rest in what I would term a 
politically responsible body or individual, 
such as the Governor in Council or a Minist- 
er, but whether it ought to rest in a specially 
established tribunal or board. This in turn 
_ raises the point, of course, which the Minister 
- dealt with earlier in his remarks concerning 
_ the devolution of politically sensitive matters 
to boards such as the Energy Board, the 
_ Canadian Transport Commission, the broad- 
casting commission, and so on. 


“EL” €or 


Mr. Morden: Well, would you consider it 
desirable if the subject matter of the regula- 
tions did not involve important matters of 
governmental policy, that they be enacted by 
Ministers directly? 


j Mr. Thorson: Rather than by officials? 


' Mr. Morden: No, rather than by the Gover- 
nor in Council. 


| Mr. Thorson: Yes. I do not think as a gen- 
- eral rule that it is proper to burden the Gov- 
ernor in Council with the making of what I 
might call purely technical type orders that 
do not have a policy content of any substan- 
tial nature. 


Mr. Morden: I must say I have not read 
these regulations but in the example of SOR 
_ 1969, No. 1, the index to the regulations indi- 
- cates that the Governor in Council made the 
hog carcass grading regulations. Just looking 
at that without having read them, it seemed 
to me to be a matter certainly important to 
people in the area but not a matter of 
general. . 


Mr. Thorson: I think I would have to 
defend the way in which it is now being 
done, namely that a regulation of that kind 
really ought to be made by the prime policy- 
making body in question. I readily concede 
that this is perhaps not of paramount interest 
or even importance to the ordinary urban 
dweller. But I submit that it is extremely 
important to a very substantial industry in 
Canada. Responsibility ought properly to rest, 
I think, in those circumstances with the Gov- 
_ernor in Council himself. 


. 
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Mr. Morden: Regarding other matters relat- 
ing to what you find in the enabling legisla- 
tion, do you have general working criteria? 
Say you are asked to draw up a bill that 
involved regulations which would amend 
another statute or define terms in the instant 
Statute or give a power to subdelegate the 
power to make regulations or the power to 
enact retrospective regulations. Do you have 
certain rules saying that you will not allow 
this unless it is absolutely necessary? 


Mr. Thorson: Absolutely, sir. All of these 
points are very carefully considered. You 
have given a number of examples, but let us 
just take the last one, whether the statute 
ought ever to confer the power to make 
retroactive regulations. I think you would 
concede that you go a long way through the 
statutes of Canada to find such a power. 


I would readily concede that there are a 
limited number of such regulation-making 
authorities built into acts of Parliament and I 
am thinking particularly of the Income Tax 
Act which does contain a power to make a 
regulation which, when it is published, may 
e 1045 
take effect at a day earlier than the date of its 
publication. This of course is because of the 
very special requirements of that law to make 
regulations that are applicable to entire taxa- 
tion years. So a regulation that may be made, 
for example, in January or February may 
have to be retrospective in its operation to 
apply to an entire taxation year. But thatisa 
very exceptional power, and that kind of 
power is not lightly bestowed by any 
draftsman. 


Mr. Morden: What about the type of power 
that you see from time to time expressed in 
language on the following lines: “the Gover- 
nor in Council or the Minister may make 
regulations as he deems necessary to carry 
out” whatever the purpose of the policy in 
question is. Does any debate precede the final 
decision to put that in a statute? Does the 
subjective limitation have to be justified, 
rather than stating objectively the scope of 
the regulation? 


Mr. Thorson: That kind of formulation, Mr. 
Morden, is rare where it is unaccompanied by 
an enumerated statement of specific subject 
matters for the delegated legislation. I would 
draw to your attention a distinction, and it is 
a very important distinction in terms of the 
power conferred, between a statute that says 
the Governor in Council may make regula- 
tions respecting—and then follows an enu- 
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meration—a, b, c, d, and then you conclude 
with a general wrap-up type of provision 
generally to carry into effect. the purposes and 
provisions of this act. 


I think the courts have construed the latter 
power as being very narrow indeed. 


Mr. Turner (Ottawa-Carleton): Where you 
set out particulars to which the general rule 
can apply, then you may have that general 
basket clause in there. 


Mr. Thorson: That is a very narrow power 
when it follows an enumeration of specific 
powers, and the courts have so held. But if 
there were simply a statement that the Gov- 
ernor in Council may make such regulations 
as he deems necessary to carry out the pur- 
poses and provisions of this act, period, full 
stop, then you get a rather different legal 
result. Then your scope of regulation-making 
power is circumscribed by the terms of the 
statutes. 


Mr. Morden: Yes, I had in mind the type 
that says as he deems necessary, then there is 
an enumeration of the subjects. But I gath- 
ered that if a regulation is made pursuant to 
that power it is virtually immune from judi- 
cial review because a court is not going to sit 
in judgment on what the Minister or the Gov- 
ernor in Council deems necessary. That is for 
him, and I think that the immunity from 
judicial review indicates, notwithstanding the 
listing of subject matter, the broad scope of 
the power given. Have I put that clearly? 


Mr. Thorson: This is a very complex ques- 
tion. I do not think we could attempt to give 
you a definitive answer because there are a 
number of cases dealing directly with the 
construction of a power so stated, so con- 
ferred. I am thinking of the Nozema Chemical 
Case in the 1940s and a number of other ones. 
I am thinking also of the decisions of the 
Supreme Court of Canada relating to the 
powers of the Governor in Council under the 
War Measures Act and the reluctance of the 
courts to go behind the Governor in Council’s 
determination that indeed a state of emergen- 
cy did exist. But in terms of the peacetime 
exercise of a power of that kind, I do not 
think I would want to go quite as far as you 
have gone to say that the power is totally 
unattackable by a court. I am not sure that is 
correct, 


Mr. Morden: Yes. 
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Mr. Thorson: I think you would still have 
to find the exercise of the power four-square 
within the boundaries of the statute. 


The Chairman: May I ask, Mr. Thorson, 
what justification there could ever possibly be 
for a subjective grant of power, as he deems 
fit or as he deems necessary? 


Mr. Thorson: There are many instances, 
sir, where a power is conferred to take what- 
ever steps the Governor in Council or the 
Minister deems necessary in order to accom- 
plish a stated objective, and usually the way 
in which you control the breadth of the 
power is by narrowing the stated objective. 


’ Suppose the law were to say that the Gov- 
ernor in Council may make such regulations 
as are necessary in order to accomplish a 
stated objective. Take that as the alternative 
way of formulating it. Then, of course, the 
regulation is open to attack as to the validity 
of its exercise, if in fact the regulation that 
was so made was not necessary in the judg- 
ment of the court. 


The Chairman: Right. 


Mr. Thorson: On the other hand, if it is 
stated that the Governor in Council may 
make such regulations as he deems necessary 
in order to accomplish that objective, then 
presumably so long as the objective is care- 
fully defined and the exercise of the power is 
not manifestly unreasonable or unjust in its 
application, then it will not be open to chal- 
lenge on that ground, on the ground of its 
necessity alone. 


The Chairman: This is the distinction to 
which I wanted to draw your attention. But 
why should this not be open to review by the 
court? What policy reason would you have 
for not leaving it open to court attack? 


Mr. Turner (Ottawa-Carleton): Because it is 
a matter of policy. The government has to be 
responsible for policy and not have that judg- 
ment substituted by a court. That is the 
reason. 


Mr. Thorson: There are instances when 
policy on the law is really to accomplish the 
result intended without endangering the 
validity of what is being done by an attack in 
the courts. That is perhaps as simple and bold 
an answer as I can possibly give you. 


The Chairman: Thank you, Mr. Muir. 


Mr. Muir (Cape Breton): Mr. Chairman, 
just a brief comment on the Minister’s state- 
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ment. His forthrightness and frankness this 
morning have been most refreshing, and I 
hasten to add that this is not unusual in Mr. 
Turner, because those of us who have been 
here for some time have grown to like him 
very well and respect him for his frankness 
and forthrightness. 


I was very interested in his comments 
regarding a nonpartisan parliamentary re- 
view. I think the workings of this Committee 
under the very capable chairmanship of 
Mark MacGuigan have been an example of 
how committees can be carried on without 
any partisanship in matters that I feel are 
vital to the ordinary citizen. I think the 
Minister mentioned the citizen, and I go along 
with him on that because to my mind, this 


_ Committee and its findings I hope will bring 


' 
f 


y 


forth something that will be for the benefit of 
what we term, the ordinary citizen, protec- 
tion from, to use an old cliché, the bureau- 
crats in the ivory towers in Ottawa. There is 
no offence intended, but there are times when 
people are not treated properly, through 
misunderstandings and so on. This, to my 
mind, among other things that may come out 
of the Committee findings, is one of the most 
important. 


I would like the Minister to go a little 
further with regard to his thoughts on a non- 
partisan parliamentary review committee and 
maybe some of us who have been here over 
the years have mellowed, I do not know, but 


I like a good political fight at any time. 


Mr. Turner (Ottawa-Carleton): Maybe we 
are getting soft, Bob. 


Mr. Muir (Cape Breton-The Sydneys): 
Maybe, John, but you know the freshmen 
come in and they feel that nothing can be 
conducted or carried on unless it is partisan 
or political. This, to my mind, is folly because 
there were times over the years when we 
have gotten together with all parties and dis- 
cussed many different things and out of those 
gatherings and meetings came some good 
results. I would like to have the Minister give 
us the benefit of his wisdom further on this 
point. — 


Mr. Turner (Ottawa-Carleton): Mr. Chair- 
man, Mr. Muir has invited me to do in an 
indirect way what Mr. Hogarth asked me to 
do in a direct way; namely, that I suggest to 


the parliamentary committee what principles 


they should inject into the review. At this 


_ stage, I hesitate to trespass upon what I 
- thought was a legitimate function of a parlia- 
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mentary committee, but I did say in my 
statement that when you gentlemen came 
closer to how you felt it should be that not 
only would the officials of the Department of 
Justice be at your disposal to kick it around, 
as we say, in an informal way, but I would 
be prepared to come back. As I have been 
invited by two members, I would be prepared 
to come back perhaps in a more specific way 
on what I think the guidelines should be. At 
this stage I have ‘hesitated to do so because I 
thought it was beyond my prerogative. 


Mr. McCleave: I think this is an important 
point. I had suggested that the Minister’s 
office be available to work with our counsel, 
once we have set forth on our writing of the 
report, but I think this further step is proba- 
bly important too that the Minister and per- 
haps certain other people should come in with 
us. We are in a very technical field, let us 
face it, and there is no point in coming up 
with something that is absolutely foreign to 
the working operations of government depart- 
ments, particularly the Privy Council and 
the Department of Justice. I think we can 
avail ourselves, or should, Mr. Chairman, of 
these two approaches. One, to have liaison 
while the report is being drafted and then, 
before it is accepted to have a go at it with 
the Minister and the Privy Council. 


Mr. Turner (Ottawa-Carleion): May I just 
say, Mr. Chairman, with courtesy to the Com- 
mittee, if I am to be specific in my recom- 
mendations it would have to carry the au- 
thority of the government, naturally, and I 
would be bound to consult my colleagues in 
the Cabinet on this particular matter. That 
might deprive me of the same free-wheeling 
presentation I was able to give today but 
certainly if I were to receive directives from 
this Committee, or rather a request by the 
Committee, to come up with some sort of a 
proposal on what the government was pre- 
pared to do, then I would be prepared to 
consult my colleagues. 


The Chairman: At least we can have infor- 
mal discussions on this further. I believe this 
will be our last public hearing and perhaps, 
in this blaze of ecumenism, as between par- 
ties and also as between the legislative and 
the executive. This is a good place with the 
bell ringing for commencement of the House 
for us to stop our session with our gratitude 
to the Minister of Justice for a very outstand- 


ing statement. 


Some hon. Members: Hear, hear. 
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Mr. Turner (Ottawa-Carleton): May I just to the rights of the individual and the citizen 
say that I agree with Bob Muir, I do not than what your Committee does. 
think anything done by a parliamentary com- Mr. Muir (Cape Breton-The Sydneys): That 
mittee in this Parliament will be more impor- is very important. 
tant not only to the parliamentary process but The Chairman: The meeting is adjourned. 


ah)! .. 
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APPENDIX "G" 


DATA ON ORDERS IN COUNCIL AND STATUTORY INSTRUMENTS 


Below are listed the total number of Orders in Council 


d, d . . * . * 
Presid Proclamation onic 7 passed, and the number of Orders in Council, Ministerial 


nada Gazette, for the years 1963-1968 inclusive. 


1963 1964 1965 1966 1967 1968 
oe Rae ea ee a CEE eA ee 
Total number of Orders in Council...... 3,757 3,994 4,574 4,827 4,056 3,582 
of which 
1,836 1,951 2,238 2,364 1,654 1,230 


1 were Treasury Board minutes approved by the Governor in Council. 
Number of Orders in Council published 


in Part IT of the Canada Gazette,... 273 298 339 382 380 364 


Percentage of Orders in Council published 
in Part II of the Canada Gazette.... 7.26 7.46 7.41 7,91 9.37 10.16 


Number of Ministerial Orders published 
in Part II of the Canada Gazeite.... 173 186 182 169 186 169 


Number of Proclamations published in . 
Part II of the Canada Gazette...... 28 22 44 24 55 38 
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APPENDIX ‘H’ 


Recommendations to the Governor in Council 


Format of recommendations 


1. Each recommendation must be submitted 
to the Governor in Council over the signature 
of the responsible Minister. If the action 
recommended involves areas of responsibility 
of other Ministers, the recommendation 
should indicate, by their signatures, the con- 
currence of these Ministers. 


2. The usual format for recommendations to 
the Governor in Council is set out in Appen- 
dix A. It should contain, in as brief a form as 
is consistent with clarity, a statement of the 
background to the recommendation, and the 
reasons for making it. In the last, executive, 
paragraph, the exact statutory authority 
(name of act, section, subsection) should be 
cited, and a complete statement of the action 
contemplated, following as closely as possible 
the phraseology of the relevant legislation. 


3. Sometimes recommendations are received 
in this Office in which the proposed action is 
outlined in the explanatory section, and the 
executive paragraph states merely, “The 
undersigned has the honour to recommend 
the above.” In such cases it is necessary for 
the Privy Council Office staff (who obviously 
are not expert in the subject matter), to 
transpose the necessary material from the 
explanatory to the executive part of the 
resulting order in council. In such a proce- 
dure there is the danger of a mistake or an 
omission being made. 


4. If the whole purpose of the recommenda- 
tion can be indicated clearly in the one, 
executive paragraph, there is no need for the 
introductory and explanatory paragraphs. 
Most recommendations for the making of 
regulations and amendments of regulations 
are in this category, and they may be set up 
as in Appendices B and C. In such cases, 
though there is no need for explanatory infor- 
mation to be embodied in the resulting order 
in council, it is necessary for Council to 
understand fully the purpose of the action 
they are being asked to approve. Departments 
should therefore send with a recommendation 
of this kind a very short explanatory memo- 
randum. Such a memorandum should clearly 
indicate and explain the change from the 
previous situation which the recommendation 
is designed to achieve, (e.g. an increase in 


membership of a government board resulting 
from changes in legislation; an increase or 
decrease in license fees and the reason for it). 


5. Where departments have doubts as to 
the best way of setting up recommendations, 
the Orders in Council Section of this Office 
will be pleased to offer suggestions. 


Annexes and Attachments 


6. Wherever possible, lengthy material 
required to be included in the executive part 
of an order in council should be submitted in 
the form of an annex to the recommendation. 
This annex can then be used as an attach- 
ment to the resulting order. (If such material 
is embodied in the recommendation, it has to 
be reproduced in the resulting order, a proce- 
dure involving unnecessary typing, proof- 
reading, and the possibility of error). This 
applies, particularly to detailed land descrip- 
tions, which are usually lengthy, and which, 
as departments realize, must be accurate to 
the smallest detail. 


7. Departments) should ensure that all 
attachments referred to in a submission are 
attached thereto. (Sometimes a submission 
will refer to a description, which is attached, 
but in the description will be a statement that 
another document is attached, and sometimes 
this is not provided). 


8. In some cases there is a legal require- 
ment that documents such as plans or de- 
scriptions or agreements form an integral 
part of an order in council. However, as a 
general rule, the Privy Council Office tries to 
keep to a minimum the attachments required 
to form part of orders in council, for the 
practical reason that copies of orders in 
council must be supplied complete, and the 
reproduction of many pages of attachments 
is costly and difficult. A useful way in which 
to avoid the need for elaborate attachments 
is to state in the recommendation, whenever 
possible, that documents referred to are on 
file in the department. 


Use of precedents in preparing recommenda- 
tions 

9. Most recommendations to the Governor 
in Council are of a routine nature and follow 
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a standard form which has been used many 
times before. It is suggested that, in drafting 
such a recommendation, departmental offici- 
als consult not only the previous recommend- 
ation of a similar type, but also the order in 
council resulting from the previous .recommen- 
dation. Often changes in phraseology are 
made to departmental recommendations in the 
preparation of the order in council, in consul- 
tation with the Privy Council Office legal 
adviser. If the resulting order in council is 
not consulted by departments in drafting the 
next recommendation of a similar type, the 
divergence between recommendation and 
resulting order is perpetuated, and further 
unnecessary checking is required in the Privy 
Council Office each time a recommendation 
is received. 


Composite recommendations 

10. It is often possible to combine several 
recommendations of a similar nature and 
made pursuant to the same section of an Act 
(e.g. certain kinds of appointments, leases, 
grants of land) into one order in council. 
Departments might consider making one 
recommendation in such cases, thereby reduc- 
ing the number of documents requiring to be 
signed by the Minister and transmitted to the 
Privy Council Office. 


Citing estimates as authority 
11. It is sometimes necessary for Ministers 
to cite a vote in the estimates, as the authori- 
ty for a recommendation. As an estimate does 
not become authority for action before the 
vote is approved by Parliament in the form 
of an appropriation act, a formula has been 
devised to indicate, as authority for orders in 
council, votes of interim supply that precede 
parliamentary approval of the estimates. This 
formula is in the following form, or in varia- 
tions of it: 
“..pursuant to any enactment of the 
Parliament of Canada for defraying the 
several charges and expenses of the pub- 
lic service from and after the first day of 
April, ...., that provides for payments 
in respect of (purpose of vote) 


” 
rc 


cigpe ave 


Departments are requested to use this for- 


mula in drafting recommendations in respect 


of votes in estimates that have been only 


. 


partially approved by Parliament in the form 


of interim supply. 
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Examination by legal adviser 


12. Departmental officials preparing recom- 
mendations to the Governor in Council should 
consult with the legal adviser of their depart- 
ment to ensure that recommendations meet 
the requirements of the law. 


Liaison with Privy Council Office 


13. Departments should whenever possible 
designate one officer through whom recom- 
mendations to the Governor in Council are 
channelled. Such an arrangement saves a 
great deal of time for officials of both the 
Privy Council Office and recommending 
departments whenever the former have prob- 
lems to discuss with the latter in relation to 
the drafting of orders in council. 


Requirements under the Regulations Act and 
the Canadian Bill of Rights 


14. Certain orders in council are required to 
be published in the Canada Gazette Part II, 
in compliance with the Regulations Act and 
the Regulations made thereunder. In prepar- 
ing recommendations of a regulatory nature, 
departments are reminded that section 4 of 
the Regulations under section 9 of the Regula- 
tions Act states as follows: 


“4. Two copies of every proposed regu- 
lation shall, before it is made, be submit- 
ted in draft form to the Clerk of the 
Privy Council who shall, in consultation 
with the Deputy Minister of Justice, 
examine the same to ensure that the form 
and draftsmanship thereof are in accord- 
ance with the established standards”. 


Note: Orders in Council made pursuant to the 
Public Service Rearrangement and Transfer 
of Duties Act are treated as Regulations, 


therefore, recommendations made _ there- 
under should be governed by this category. 
15. Recommendations in this category 


should not be submitted to the Minister for 
signature until they have been approved as to 
form and draftsmanship by the legal adviser 
to the Privy Council Office. 


16. After a submission in this category has 
been approved as to form and draftsmanship, 
it should then be presented to the Minister 
for signature. After Ministerial approval it 
should be forwarded to the Privy Council 
Office together with five copies in English 
and two in French of the schedule of regula- 
tions or amendments to regulations. (Previ- 
ously the requirement was for five copies 
in English and one in French), These copies 
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are required in order to process the resulting 
order in council for publication in the French 
and English editions of the Canada Gazette 
Parti: 


17. A further legal requirement for orders 
in council of a regulatory nature is in the 
Canadian Bill of Rights Examination 
Regulations: 


“Examination of Proposed Regulations 

4. A copy of every proposed regulation 
submitted in draft form to the Clerk of the 
Privy Council pursuant to the Regula- 
tions Act shall, before the making of the 
proposed regulation, be transmitted to 
the Deputy Minister of Justice by the 
Clerk of the Privy Council. 


5. Forthwith upon receipt of a copy of 
a proposed regulation, transmitted by the 
Clerk of the Privy Council pursuant to 
section 4, the Minister shall 
(a) examine the proposed regulations in 
order to determine whether any of the 
provisions thereof are inconsistent with 
the purposes and provisions of the 
Canadian Bill of Rights; and 
(b) cause to be affixed to the copy thereof 
so transmitted by the Clerk of the Privy 
Council a certificate, in a form approved 
by the Minister and signed by the Deputy 
Minister of Justice, stating that the 
proposed regulation has been examined 
as required by the Canadian Bill of 
Rights; 


and the copy so certified shall thereupon 


be transmitted to the Clerk of the Privy 
Council.” 


18. Thus the legal requirements which must 
be met before regulatory orders can be pre- 
sented for approval by the Governor in Coun- 
cil are rather elaborate and require time in 
which to be completed. This should be borne 
in mind by departments planning to make 
recommendations in this category. 


Time requirement of the Privy Council 
Office 

19. All recommendations to the Governor in 
Council are carefully re-examined in the 
Privy Council Office to ensure that the action 
recommended conforms with the statute 
authorizing the action. This examination 
sometimes requires consultation with the 
Office’s legal adviser. Departments should 
therefore arrange that their recommendations 
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reach this Office in ample time for such con- 
sideration before they can be submitted to 
Council. 


20. Cabinet meetings are normally held on 
Thursday mornings at 10:30 a.m. The Special 
Committee of Council usually meets to con- 
sider recommendations to the Governor in 
Council which are of a routine nature and do 
not involve policy decisions on Tuesday at 
9:30 am. Recommendations to the Governor 
in Council not requiring certification under 
the Canadian Bill of Rights should reach the 
Privy Council Office at least 24 hours before a 
meeting of the Special Committee in order 
that they may be processed. When such cer- 
tification is required, they should reach the 
Privy Council Office at least 48 hours before 
a meeting of the Special Committee. 


Retroactivity 

21. Unless there is specific statutory provi- 
sion to the contrary, the Governor in Council 
cannot authorize action to be taken retroac- 
tively. This fact creates a problem in drafting 
orders in council where recommendations are 
received, usually for the making of regula- 
tions or appointments, to be effective on a 
date previous to that on which the draft order 
can be presented to Council. To avoid this 
problem, departments must arrange that. 
recommendations reach the Privy Council 
Office well in advance of any effective date 
indicated. 


Accuracy in recommendations for appoint- 
ments 

22. To avoid any possibility of ambiguity or 
error, recommendations for appointments 
should supply accurately the names, including 
Christian names, of the persons to be 
appointed, together with the city or other 
place of residence in each case. 


Procedures following approval of orders in 
council 

23. After approval by Council, orders in 
council are submitted to the Governor Gener- 
al for his approval. These are normally 
returned to the Privy Council Office early in 
the afternoon of the day after the Council 
meeting. The Privy Council Office cannot. 
report to departments that orders have been 
passed until this stage, since it is not possible 
to assume that orders have been approved by 
the Governor General until their return from 
Government House. 
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24. Departments are reminded that public 
announcement of government decisions taken 
by order in council must not be made until 
approval by the Governor General is ensured. 

25. Copies of orders in council passed at the 
Thursday meeting are mailed to departments 
on the following Monday. They are addressed 
to the Minister who made the recommenda- 
tion on which the particular order was 
based—to the Minister’s office in the House of 
Commons when the House is sitting; to the 
Minister’s departmental office when the House 
is not sitting. In cases of urgency, departments 
can arrange to have copies picked ie. at 
Room 138, East Block. 


26. Since orders in Council are public doc- 
uments, the Privy Council Office must satisfy 
all reasonable requests from the public for 
copies of orders or information about them. 
In any case where such a request might, in 
the view of the Privy Council Office, be of 
particular interest to a Minister, attempts will 
be made to inform the Minister concerned of 
the request and the action taken on it. 


Size of paper 

27. All recommendations, and schedules to 
recommendations, submitted to the Governor 
in Council must be on standard size paper 
KBE OV: 


Orders in Council Section, 
Privy Council Office. 
APPENDIX A. 
(Date) 


To His Excellency the Governor General in 
Council: 
The undersigned has the honour to represent: 
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The undersigned, therefore, recommends that 
Your Excellency in Council may be pleased, 
pursuant to subsection ..0f section 
Ais <5 eae of the 


ee 0 4. 6 


APPENDIX B. 
(Date) 


To His Excellency the Governor General in 
Council: 

The undersigned has the honour to recom- 
mend that Your Excellency in Council, pursu- 
ant to subsection...... of section....;. of the 
may be pleased to revoke 
tie .Gavtbet Regulations made by Order in 
Council: Fees of (date) as amended, and 
to make the annexed Regulations........ in 
substitution therefor. 


Respectfully submitted 


APPENDIX C. 
(Date) 


To His Excellency the Governor General in 
Council: 

The undersigned has the honour to recom- 
mend that Your Excellency in Council, pursu- 
ant to subsection.. of section.... of the 
.. . Act, may be pleased to amend the.... 
Regulations made by Order in Council P.C. 
.... Of (date), as amended, in accordance 
with the schedule hereto. 


Respectfully submitted, 


Sune Ont ee eee ae, ee oe ew 
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APPENDIX I 


EXHIBITS FILED WITH THE COMMITTEE 


A.—Parliamentary Supervision of Delegated 
Legislation—by John E. Kersell. 


B.—DONOUGHMORE REPORT 


C= STARISMCAIS SUMMARY—C. L. 
Brown-John. 
SOR/51-197 
SOR/53-35 
SOR/53-111 


D.—Proposed Committee on Statutory In- 
struments; Parliamentary Supervision of 
Delegated Legislation in Canada—C. L. 
Brown-John. 


E.—Growth of Discretions—Decline 
Accountability by Eric Hehener. 


F—An Act to provide for Central Filing and 
Publication of Regulations R.S.M. CH. 
224. 


G.—An Act to provide for Central Filing and 
Publication of Regulations CH. 420. R.S.S. 
1965. 


H.—Article by Sir Cecil Carr. 


I.—Proceedings U.K. Committee on Delegated 
Legislation, 1953. 


J.—Memo to Manitoba Scrutiny Committee— 
Rutherford. 


K.—Draft letter—Jacques Fortier, DOT to 
Gordon MacLaren, Q.C. re: regulations. 
In answer to Submission: The Legality 
of Taxation by the Federal Government 
on Aviation Fuel and Oil—G. F. Mac- 
laren. 


of 


L.—Delegated Legislation in Canada: Recent 
Changes in Machinery, J. R. Mallory; 
Canadian Journal of Economics and Poli- 
tical Science, Vol. XIX, No. 4. Nov. 1953. 


M.—tThe Use of Legislative Committees, J. R. 
Mallory; Journal of the Institution of 
Public Administration of Canada, March 
1963; 8V0l2 Wa; No. 12 


N.—Letter and sample copy of report of 
Scrutiny Committee of Manitoba Legis- 
lature. 


O—A Preliminary Survey of the Canadian 
Statutes—FIRST REPORT—prepared by 
Research Branch, Library of Parliament. 


P.—A Preliminary Survey of the Canadian. 
Statutes—SECOND REPORT—prepared 
by Mme Immarigeon, Research Branch, 
Parliamentary Library. 


Q.—United States Administrative Procedure 
Act. 


R.—United States Public Information Act 80 
Stat. 250 (1966)—Amendment to Admin. 
Procedure Act. 


S.—Submission of Mr. John H. MacDonald, 
Q.C. 


T.—Control of Delegated Legislation, 1958, by 
G. S. Rutherford. 


U.—Delegation and Discretionary Powers— 
Bill S-9—An Act to Amend the Interpre- 
tation Act by G. F. MacLaren. (Bar 
Review Dec. 1966). 


V.—Documents re New Zealand and Delegat- 
ed Legislation. 

W.—Material Supplied by Jerre S. Williams, 
Chairman, of the Administrative Con- 
ference of the United States—includes 
History, Selected Reports, problems and 
current projects of the Administrative 
Conference. 


X.—Delegated Legislation—prepared by the 
Research Branch, Library of Parliament, 
November 2, 1966 (with following en- 
closures, listed on last page of document): 
Extract from Delegated lLegislation— 
Recent changes in Machinery. Article 
published in Canadian Public Adminis- 
tration—J. E. Hodgetts and D.-C. Corbett 
(The MacMillan Co.—1960)—pp. 504-514. 
From Baldur Kristjanson,. . Some 
Thoughts on Planning at the Federal 
Level, CANADIAN PUBLIC ADMINIS- 
TRATION. Vol. 8, No. 2, 1965 pp. 146-151. 
E. A. Driedger. THE COMPOSITION OF 
LEGISLATION. Ottawa, Queen’s Printer 
1957. pp. 146-151 Chap. XVII, Delegated 
Legislation. 


REGULATIONS ACT 1950. 


Y.—Subordinate Legislation—Special lecture 
given to the law students at Queen’s 
University, Kingston, on October 26, 1959, 
by Elmer A. Driedger, Q.C., B.A., LL.B., 
Assistant Deputy Minister of Justice, 
Ottawa, and Lecturer in Legislation and 


ad 


ates 


iS 


June 27, 1969 


Administrative Law at the University of 
Ottawa Law Faculty. 


Z.—Reading List—October 2, 1968. 
AA.—Reading List—October 3, 1968. 


BB.—Legislative Review of Delegated Legisla- 
tion—Mark MacGuigan. 


CC.—Delegated Legislation in the USiAl— 
prepared by the Research Branch, Li- 
brary of Parliament, J anuary 9, 1969. 


DD.—Copy of letter from Mr. G. S. Ruther- 
ford, Revising Officer, Legislative Build- 
ing, Winnipeg, Manitoba, to Mr. Mark 
MacGuigan, M.P.—dated January 8, 1969 
and Copy of letter from Mr. MacGuigan 
to Mr. Rutherford—dated January 16, 
1969. 
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EE.—Interpretation Act (Assented to ‘7th 
July, 1967)—together with Broadcasting 
Act (Assented to 7th March, 1968). 


FF.—The Enactment and Publication of Cana- 
dian Administrative Regulations—Elmer 
A. Driedger. 


GG.—British Answers to Questionnaire on the 
Reform of Parliamentary Procedure 
through the System of Committees—As- 
sociation of Secretaries General of Parlia- 
ments. 


HH.—Draft—Chapter on Subordinate Legisla- 
tion of the REPORT of the ROYAL 
COMMISSION ON BILINGUALISM AND 
BICULTURALISM. 


II.—Information for Transportation Compa- 
nies, published by the Department of 
Manpower and Immigration. 


a mm ce ee ae 
The Queen’s Printer, Ottawa, 1969 
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SPECIAL COMMITTEE wy yg 


te, 


ON 


Statutory Instruments 


Chairman: Mr. MARK MacGUIGAN 


PROCEEDINGS 
No. 10 


TUESDAY, SEPTEMBER 16, 1969 
WEDNESDAY, SEPTEMBER 17, 1969 
THURSDAY, SEPTEMBER 18, 1969 
TUESDAY, OCTOBER 7, 1969 


Respecting 


Procedures for the review by the House of Commons of instruments 
made in virtue of any statute of the Parliament of Canada. 


20575—1 


SPECIAL COMMITTEE 
ON 
STATUTORY INSTRUMENTS 


Chairman: Mr. Mark MacGuigan 
Vice-Chairman: Mr. Gilles Marceau 


and Messrs. 
Baldwin, Hogarth, Murphy, 
Brewin, McCleave, Stafford, 
Forest, Muir (Cape Breton- Tétrault— (12). 
Gibson, The Sydneys), 


Edouard Thomas, 
Clerk of the Committee. 


(Quorum 7) 


; 
} 
. 
4 
; 


[Text] 
MINUTES OF PROCEEDINGS 
TUESDAY, September 16, 1969. 
mets) 


The Special Committee on Statutory Instruments met this day, in camera, 
at 3.20 p.m., the Chairman, Mr. Mark MacGuigan, presiding. 


Members present: Messrs. Baldwin, Brewin, Forest, Gibson, MacGuigan, 
Marceau, McCleave, Muir (Cape Breton-The Sydneys) (8). 


In attendance: Mr. Gilles Pepin, Counsel to the Committee; Mr. J. W. 
Morden, Assistant Counsel. 


The Committee discussed its draft report. 


At 5.30 p.m., the Committee adjourned to 8.00 p.m. this same day. 


EVENING SITTING 
(16) 


The Special Committee on Statutory Instruments met this day, in camera, 
at 8.05 p.m., the Chairman, Mr. Mark MacGuigan, presiding. 


Members present: Messrs. Baldwin, Brewin, Forest, Gibson, MacGuigan, 
Marceau, McCleave (7). 


In attendance: As for afternoon sitting. 
The Committee discussed its draft report. 
At 10.00 p.m., the Committee adjourned to 10.00 a.m. the next day following. 
WEDNESDAY, September 17, 1969. 
(17) 


The Special Committee on Statutory Instruments met this day, in camera, 
at 10.15 a.m., the Chairman, Mr. Mark MacGuigan, presiding. 


Members present: Messrs. Baldwin, Brewin, Forest, Gibson, MacGuigan, 
Marceau, McCleave, Muir (Cape Breton-The Sydneys), Murphy (9). 


In attendance: As for the previous day. 
The Committee discussed its draft report. 


Moved by Mr. Marceau, and 
Agreed,—That reasonable living and travelling expenses be paid to Mr. 


Pepin as of September 15, 1969. 
At 12.55 p.m., the Committee adjourned to 3.00 p.m. this same day. 


10—3 
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AFTERNOON SITTING 
(18) 


The Special Committee on Statutory Instruments met this day, in camera, 
at 3.25 p.m., the Chairman, Mr. Mark MacGuigan, presiding. 


Members present: Messrs. Baldwin, Brewin, Forest, Gibson, MacGuigan, 
Marceau, McCleave, Muir (Cape Breton-The Sydneys), Murphy (9). 


In attendance: As for morning sitting. 


The Committee discussed its draft report. 


At 6.05 p.m., the Committee adjourned to 10.00 a.m. the next day following. 


THURSDAY, September 18, 1969. 
(19) 


The Special Committee on Statutory Instruments met this day, in camera, 
at 10.00 a.m., the Chairman, Mr. Mark MacGuigan, presiding. 


Members present: Messrs. Baldwin, Brewin, Forest, Gibson, MacGuigan, 
Marceau, McCleave (7). 


In attendance: As for the previous day. 
The Committee discussed its draft report. 


At 12.45 p.m., the Committee adjourned to 3.00 p.m. this same day. 


AFTERNOON SITTING 
(20) 


The Special Committee on Statutory Instruments met this day, in camera, 
at 3.05 p.m., the Chairman, Mr. Mark MacGuigan, presiding. 


Members present: Messrs. Baldwin, Brewin, Forest, Gibson, MacGuigan, 
McCleave (6). 


In attendance: As for previous day. 
The Committee discussed its draft report. 


At 3.50 p.m., the Committee adjourned to the call of the Chair. 


TUESDAY, October 7, 1969. 
(21) 


The Special Committee on Statutory Instruments met this day, in camera, 
at 10.26 a.m., the Chairman, Mr. Mark MacGuigan, presiding. 


Members present: Messrs. Baldwin, Brewin, Forest, MacGuigan, Marceau, 
Muir (Cape Breton-The Sydneys), Murphy (7). 


In attendance: Mr. Gilles Pepin, Counsel to the Committee; Mr. J. W. 
Morden, Assistant Counsel. 


The Committee discussed its draft report. 


At 12.15 p.m., the Committee adjourned to 2.00 p.m. this same day. 


10—4 


AFTERNOON SITTING 
(22) 


The Special Committee on Statutory Instruments met this day, in camera, 
at 2.08 p.m., the Chairman, Mr. Mark MacGuigan, presiding. 


Members present: Messrs. Baldwin, Brewin, Forest, MacGuigan, Marceau, 
Muir (Cape Breton-The Sydneys), Murphy (7). 


In attendance: Mr. Gilles Pepin, Counsel to the Committee; Mr. J. W. 
Morden, Assistant Counsel. 


The Committee discussed its draft report. 


Moved by Mr. Murphy, and 

Agreed,—That a letter and attachment from the President of the Privy 
Council dated September 30, 1969, be printed as an appendix to this day’s 
proceedings. (See Appendix J). 

Moved by Mr. Marceau, and 

Agreed,—That the Chairman table in the House the Committee’s Third 
Report as amended. 

Moved by Mr. Forest, and 


Agreed,—That the Committee’s Third Report be printed in booklet form, 
1000 copies in number with the English and French in the same booklet. 


At 6.00 p.m., the Committee adjourned. 


Edouard Thomas, 
Clerk of the Committee. 
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APPENDIX “J* 


Ottawa, September 30, 1969. 


Mr. Mark MacGuigan, M.P., 

Chairman, 

House of Commons Special Committee 
on Statutory Instruments, 

Ottawa 4, Ontario. 


Dear Mark: 


I am writing to transmit to i 

i = you, as Chairman of the House of Commons 
ase Committee on Statutory Instruments, the Government’s answers to 
Z| ° ere 13, 16, 17, 18, 21, 22 and 23 contained in the questionnaire relating to 
statu a instruments that was circulated by the Special Committee earlier this 
a pleas along with the government’s answers, are set out for the 

nce of members of the Committee in the f i i 

letter, marked Appendix “A”. ‘ibibo, ait eee Bee 


A further document entitled “An Analysis of the Grant of Power to make 
Regulations is also attached as Appendix “B’’. This latter document, which is 
concerned with the analysis and classification of the major forms of grants of 
regulation-making power, is mentioned in Appendix “A” at page 7 thereof. 


d f trust that this material will prove to be useful to members of the Special 
ommittee and will be of some assistance in the formulation of the Committee’s 
views and conclusions. 


Yours truly, 
Don Macdonald. 


encl. 


APPENDIX “A” 


Answers to Questions 13, 16, 17, 18, 21, 22 and 23 


Question 13: Who specifically within your Department or Agency formulates 
the policies found in your regulations? 


ulation-making authority formulates the 


Answer: The Minister or other reg 
h assistance and advice as he or it regards 


policy found in regulations with suc 
as necessary. 
y reason why regulations could not be published within 


fifteen days of being made? 


be published within fifteen days provided all the 


Answer: Regulations could 
facilities were available. This would involve con- 


necessary personnel and 
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siderable additional expense both to the Departments and Agencies involved 
and for the central Agencies. The current inhibiting factors are purely 
administrative. 


Question 16: What circumstances do you envisage would make it necessary to 
extend the time for publication of a regulation under section 6(2) of the 
Regulations Act, R.S.C. 1952, Chapter 235? 


Question 18: What circumstances would, in your view, justify the exemption 
from publication of a regulation? 


Answer: Extension of the time normally allowed for publication of a regulation 
under s. 6(1) of the Regulations Act, R.S.C. 1952, Chapter 235 and exemption 
from publication of a regulation may from time to time be justified in the 
following circumstances: 

(a) where notification or other form of communication would be more 
appropriate; 

(b) where the safety and security of the country or part of it might be 
adversely affected; 

(c) where information might be disseminated which could deleteriously affect 
Canada’s foreign relations; 

(d) where the regulation involves the distribution of information which 
might adversely affect the relations of the provinces inter se; 

(e) where the regulations are of limited application and involve the granting 
of privileges or the relaxation of rules; 

(f) where other conditions from time to time necessitate that a regulation 
should be exempt from publication or that its publication be postponed 
provided that the provisions of the Regulations Act are complied with; 

(g) an extension of the time normally allowed for the publication of a regula- 
tion may be necessitated where the matter is one of urgency. 


Question 21: How would a person, both inside and outside of your Department 
or Agency, satisfy himself as to the authenticity of a regulation not trans- 
mitted, recorded, published or laid before the House in accordance with the 
Regulations Act, supra? 


Question 22: How would you prove the authenticity of such a regulation in a 
court of law, should this be necessary? 


Answer: Resort might be made to section 21 of the Canada Evidence Act which 
provides for the production of certified copies as the means of proving a 
proclamation, order, regulation or appointment made by or under the 
authority of the Governor in Council or of a Minister of the Crown or the 
Head of a Department. 


uestion 23: Please advise as to any suggestions or submissions which you may 
have respecting the improvement of the mode or process of conferring the 


power to make regulations and the preparation and bringing into effect of 
regulations. 


Answer: Several matters might be considered in connection with reform of the 
formulation, enactment and review of statutory instruments. 

Firstly, Parliament should take into account certain guidelines when 

enacting enabling legislation. It should be borne in mind by both Chambers 
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ot Parliament that personal ri 
curtailed. Therefore, when bestowing the power to make regulations upon a 


the statute is not couched in unnecessarily wide terms. Specifically, certain 


powers should not be granted except after caref i 
include the following: p reful deliberation. These powers 


(a) power in a statute or in a regulation made thereunder to exclude the 
ordinary jurisdiction of the courts; 


(6) power to amend or add to the enabling A | 
regulation: ing Act or other Acts by way of 


(c) power to make regulations having retrospective effect; 
(d) power to subdelegate regulation-making authority; 


(e) power by regulation to impose a charge on the public revenue or on the 
public other than fees for services; 


(f) power to make regulations which mi 
: ght trespass unduly on personal 
rights and liberties 3 5 : 


(9) power to make regulations involving important matters of policy or 
principle. 


’ 


When considering enabling legislation the Chambers of Parliament might 
reflect on whether the delegation of a rule-making power is best adapted to 
achieve the end desired. 


Secondly, it would appear desirable for some form of scrutiny to. be 
performed on a continuous basis and a Committee is proposed as the best 
device to exercise this function. The most appropriate composition of such a 
committee would appear to be a Joint Committee of members of the House 
of Commons and Senators. Such a Commitee should have the power to sit 
during the Parliamentary recess. The Committee should have the power to 
examine and scrutinize all regulations tabled in the House of Commons or 
in the Senate. 


The Joint Committee for the Scrutiny of Delegated Legislation should 
have the power to call for oral and written explanations of regulations from 
the Department or Agency which originally proposed such regulations. The 
Committee should also have the power to remit regulations to the Department 
or Agency proposing such regulations. The power of remission would in no 
way affect the status as law of the regulations remitted, but would merely 
express the disapproval or concern of the Committee in a formal way. The 
Committee ought also to have the power to report to both Chambers of 
Parliament. It is envisaged that the Committee would make periodic reports 
at such intervals as it may determine. It is also expected that the Committee 
might make ad hoc reports for the purpose of drawing the attention of 
members of the House of Commons and Senators to particular regulations. 
This latter power would be exercised within the terms of reference of the 


Committee. 
The assistance of qualified staff ought to be made available to the 
Committee. 


The scope of enquiry of the Joint Committee for the Scrutiny of Delegated 
Legislation ought not to be limited and might include the following enquiries: 


1. Does the regulation tend to oust the jurisdiction of the courts? 
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2. Does the regulation make unusual or unexpected use of the powers con- 
ferred by the enabling statute? 

3. Has there been any unjustifiable delay in any stage of the making of 
the regulation? 

4. Does the regulation have retrospective effect? 

5. Does the regulation trespass unduly upon personal rights and liberties? 

6. Is the regulation clear in meaning? 

7. Does the regulation impose a charge on the public revenue or on the 
public other than fees for services? 

8. Is the regulation authorized by the enabling statute, and is judicial deter- 
mination of this question available in an adequate way? 

9. Is it necessary for any reason for Parliament to pay special attention 
to the regulation? 


Consideration might be given by both the House of Commons and the 
Senate to setting aside a certain time on a regular basis for consideration of 
the reports of the Committee. Both the ad hoc reports and the periodic reports 
of the Committee might be tabled and deliberation of both these types of 
report could be undertaken. The timing and length of such period of delibera- 
tion should depend on the frequency of the reports of the Committee and the 
wishes of the members of the two Chambers. 


Thirdly, requests for broad subordinate legislation-making powers should 
‘ordinarily be accompanied by some appropriate pre- or post-review control. 
While it must be recognized that no mathematical or scientific formula can 
determine with precision those grants of power that should be subjected to 
pre- or post-review control, it does appear that control mechanisms such as 
those found in subsections (3) to (5) of section 5 of the Atlantic Regions 
Freight Assistance Act and in section 24 of the Maritime Transportation 
Unions Trustees Act can and should be resorted to more frequently than in 
the past. 


In considering this problem, grants of legislative power can be analysed 
and classified into at least three forms or categories—see Appendix “B”. 


Fourthly, the Regulations Act or the regulations made pursuant thereto 
should be amended so as to provide for the authority of the Deputy Minister 
of Justice to review delegated legislation submitted in draft form for approval 
having in mind the various criteria and safeguards previously referred to; 

and consideration might also be given to having the Deputy Minister of Justice 
make a report to the Clerk of the Privy Council where, in his opinion, any 
draft regulation fails to meet those criteria or safeguards. 


APPENDIX “B” 
An Analysis of The Grant of Power to Make Regulations 


The term “regulations” as here used is all embracing and is intended to 
equal the definition in the Regulations Act. 


A regulation-making authority (abbreviated r.m.a.) includes all authorities 
other than Parliament itself. 
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1. Forms of Grant 


There are three distinct major forms: 


(1) Power to make a particular regulation as described in the Act; 

(2) Power to make regulations for a specified purpose; 

(3) Power to make regulations in relation to a subject-matter. 
Forms 2 and 3 are recognized (with slight difference in name only) in the 
Nolan case (P.C.). Form 1 is added to complete the picture. 


There may also be combinations and fusions of these three distinct forms. 
2. Particular Regulation 


This is a power to make a regulation the nature and content of which is 
described in considerable detail by Parliament itself. Thus, a regulation “to 
prohibit the import of used automobiles” leaves virtually no elbow room. The 
r.m.a., and only he, can do just that; nothing more. 

The characteristics of this form of power are that in the normal case it is 
tightly limited and the terms of the regulation are predictable. There can seldom 
be any surprises. 

The Public Service Superannuation Act is a good example of powers of 
this class. 


3. Specified Purposes 


In this form the power given is to make regulations for the attainment of 
certain objectives or purposes. This is considerably wider than Form 1. The 
extent of the power depends on the statement of purposes. 

The purposes may be governed by the “intent of the Act’’. Thus, the power 
may be to make regulations “for carrying the purposes and provisions of this 
Act into effect”, or it may be for certain stated purposes that are clearly ancil- 
lary or subordinate to the “intent of the Act” as revealed by the other provisions 
in the Act. In both these cases, there is a degree of legislative control, enforce- 
able by the courts. The courts can ascertain the “intention of Parliament” from 
the terms of the Act as a whole, and can say whether the regulation is or is not 
for the stated purpose. Also, if the purposes of the Act as a whole govern, the 
nature and kind of regulations that may be made can be envisaged. 

The purposes, however, may be stated independently, outside the umbrella 
of the Act as a whole. Thus, a single-section statute could empower a r.m.a. to 
make regulations “for promoting the economic welfare of Canada’. Or, in an 


‘Act with broad purposes (e.g. emergency powers) a statement of purposes 


i discernible verbal relationship to any other provision of the Act. 
eae ait this kind can be extremely broad—the broader the purpose the 
greater the power. With a wide purpose, it is very difficult to say that a regula- 
tion is clearly outside the purposes, and it is difficult to imagine what kind of a 
regulation might be made. Hence, there is little legislative or judicial control. 


‘4. Specified Subject-matter 


resulations may be in the form of power to make regula- 

1 Bai maple Serer subject-matter. This is the broadest = ight 
a relationship to a general subject can easily be manufactured. Note 
sections 91 and 92 of the B.N.A. Act take this form . 2 rl 

The characteristics of this form are that there is virtually eo sett os 

the power by the terms (purposes, intent, etc.) of the Act itself, but only by 
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the words conferring the power. Since “relationships” can be almost anything, 
it is also difficult to predict with any degree of accuracy the range of regulations 
that fight be made. Again, the broader the subject, the greater the power. 

The courts do have control, for they can say that a particular regulation is 
not in relation to the stated subject, but the broader the subject or the more 
general the words describing the subject, the more difficult it becomes for the 
courts to strike down a regulation. 

Two statutes illustrate how powerful these two forms, purposes and sub- 
jects, can be. The War Measures Act (purposes) and the Fisheries Act (subject). 


5. Judicial Control 


In all three forms, the courts do have a degree of ultimate control. They 
can say that a regulation is not 


(1) of the kind described—class 1 
(2) for the purposes described—class 2 
(3) in relation to the subject described—class 3. 


This power may be seriously eroded or even taken away by the familiar 
phrase “as he deems necessary, desirable, expedient, etc.” Thus, where power 
is conferred to make regulations 

(1) “prescribing such fees as he considers necessary” (class 1), 

(2) “as he deems necessary for the purpose of” (class 2), or 

(3) “as he deems to be in relation to” (class 3), 
the courts have little more than a theoretical power to strike down. (For 
example, War. Measures Act—Chemicals Reference). The test whether the 
regulation falls within the Act is thus converted from objective to subjective. 


6. Sub-delegation 


Whether a r.m.a. can delegate to another r.m.a. is largely a matter of con- 
struction. There is probably no valid argument against sub-delegation in Forms 
2 and 3. A delegating regulation can be said to be for the purpose, or in relation 
to a subject, specified in the Act. 


7. The regulation-making authority 


For the most part, power to make regulations is under Federal Statutes 
conferred on the Governor in Council. This has certain advantages and disad- 
vantages. 


It is a disadvantage because it is almost impossible for the Governor in 
Council (which in Canada must be equated to the Cabinet) to examine proposed 
regulations even superficially, yet, under our theories of Cabinet and party 
solidarity, the whole Cabinet and party in power must defend them. 

If regulations are made by Ministers, the same considerations do not neces- 
sarily apply. For the most part the Minister would make his regulations himself 
(with the advice and assistance of his staff and the Department of Justice) and 
he would take responsibility for them. He would, of course, be well advised 
to consult his colleagues or Cabinet on important matters of policy, but the 
ultimate responsibility would be his and not that of the Government collectively. 


Certain Boards, Commissions, etc., also have authority to make regulations. 
Procedural and administrative regulations can properly be made by them on 
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their own, but the power to impose fees or penalties should not be broadly 
conferred without some control. 


8. Control 


The question to be considered is whether any class of grant of power to 
make regulations should be subjected to some form of control. 


There is no mathematical or scientific formula for deciding what classes 
of grants should be subjected to further Parliamentary control. This is largely 
a matter of degree and judgment, and one can only suggest a few general prin- 
ciples or approaches. 

There are some situations that are fairly clear. 

First, the ‘deems necessary’? formula could be eliminated in all but a few 
exceptional cases. This changes the test of validity from subjective to objective 
and automatically re-instates judicial control. 

Secondly, class 1 grants of power should not cause much difficulty. In most 
cases there is full legislative control; the regulation that may be made is 
minutely described, almost to the point where it might be said that Parliament 
itself has made the regulation, except for minor details. It must be pointed out, 
though, that class 1 can also be wide and powerful. Thus, authority to make a 
regulation “prohibiting the import or export or interprovincial movement of 
any article” is a wide grant because it is vague and general. A case of this 
kind would need a second look. In the ordinary case, however, class 1 powers 
are administrative, procedural, subordinate or ancillary, and should not be 
objectionable. 

Class 2 —- purposes — may be objectionable or unobjectionable, depending 
on the terms of the Act and the terms of the power. The thing to look for here 
is whether the purposes, are expressed in, governed or limited by, or ascertain- 
able from the provisions of the Act other than the section in which the power 
is conferred. 

Thus, power to make regulations “to carry out the purposes and provisions 
of this Act”? should be unobjectionable. Similarly, an Act that is complete or 
detailed one, with an ascertainable overall intent or scheme, would govern 


the regulation section. 2 A 
The Acts that should arouse suspicion are those that are only “sketch 
Acts and have little in them other than the grant of legislative power, and those 
Acts where the language of the powers cannot be restricted or controlled by 
the language of the Act as a whole. But even these powers are not to be con- 
demned outright; it remains to examine the terms of the power itself to see if 
the degree of legislative control falls short of an acceptable level. Thus the 
power to make regulations respecting sea coast and inland fisheries is too 
wide: but power to make regulations respecting the maintenance and ceil 
of interprovincial or international ferries is not. It is a question of judgmen 
degree. . 
sb: ae 3, because it lists subjects, is not SO easily identifiable with oe 
es of the Act. The words used in conferring the power may get their 
ut it is not as easy to relate subjects to Peta 
it i _ Even in a long and detailed Act, subjects can easily 
2 a Sec iecer eeate that bear no discernible relationship to any- 
ee in the Act. Hence, class 3 must be looked at as being ne aE 
many cases, the only legislative control may be in the words Sette AA : 
power, and we are back to judgment and degree. Power to make regulation 


purpos 
meaning from the whole Act, b 
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with respect to the licensing of interprovincial ferries may be unobjectionable, 
but not so a power to make regulations with respect to navigation and shipping. 

What is needed for classes 2 and 3 is first to work out the broadness of the 
description of purposes or subject and then to decide what is acceptable to 
Parliament and to the people. 


9. Tests for Need to Control 


Two approaches may be taken to see whether a power should be controlled. 
They are not mutually exclusive, and in some cases come to the same thing. 


One is, can the regulations that may be made be predicted with reasonable 
accuracy? Does the public know what it may expect? 


With class 1, there is little difficulty. With class 2, if the purposes are in 
the Act itself and not just in the power section, it is probably unobjectionable. 
But if the purposes are described only in the power section, and it is so wide 
that the public cannot tell what it is going to get, then some safeguards should 
be inserted or the broad language should be cut down. 


With class 3, we depend more on the words of the power alone. The swing 
should be away from broad general language, and the subject-matter should 
be closely defined so that we know what to expect. Also a general statement, 
describing the purposes for which regulations might be made, could be inserted. 
An example is the International River Improvements Act. 


Classes 2 and 3 may be combined and thereby impose a double test. Thus 
the Governor in Council may for the purpose of etc. make regulations in 
relation to. This form gives a better clue to what is needed, and provides more 
room for limiting power by interpretation of the whole Act. The public then 
has a better idea of what to expect. 


Another approach is to ask what legislative control there now is, and 
whether it is enough. Has Parliament said, expressly or by implication, what 
kinds of regulations may be made or what they are to be. Bare powers of 
class 2 and 3 should be looked at with care, and if they are too broad to be 
acceptable, steps can be taken to cut them down. If the Act is a detailed or 
full one, the power can be tied to the purposes of the Act. If the Act is a 
“sketch” Act, the powers should be described in language that leans to the 
particular rather than the general. And, as indicated above, purposes and sub- 
jects can be coupled so as to cut down on broad powers. 


10. Parliamentary Review 


The most effective check on the exercise of power to make regulations is 
a close examination of the power itself when the Bill to grant it is before 
Parliament. 

Secondly, members should read regulations and protest against any they 
do not like. Regulations are published and tabled. Greater use should be made 
of political weapons. Genuine control must necessarily be primarily political 
rather than procedural. Publicity and criticism, in the analysis, are the real 
safeguards. 


There are two prerequisites to effective Parliamentary review: 
(1) members must read regulations; and 


(2) time must be made available to members to speak about regulations 
after they are tabled. 


‘ 
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A House scrutiny committee might well be an effective means of providing 
opportunity for public examination and criticism. The main functions of such 
a committee would be to expose regulations to the glare of publicity and bring 


to the attention of the government and the public any objectionable features 
thereof. 


11. Judicial Review 


Almost certainly the most effective review power by the judiciary is to 
declare a regulation ultra vires. 


Any court, from a Justice of the Peace to the Supreme Court of Canada 
can hold that a regulation is ultra vires. But obviously much depends on the 


nature of the power. If there are adequate legislative controls as previously 
described, a very important protection against abuse of power is available. 
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